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tuna or any tag affixed to a bluefin 
tuna imported from a country with a 
BSD tag program before removal is al-
lowed under § 300.187; fail to write the 
tag number on the shipping package or 
container as specified in § 300.187; or 
reuse any NMFS-issued numbered tag 
affixed to any Pacific bluefin tuna, or 
any tag affixed to a bluefin tuna im-
ported from a country with a BSD tag 
program, or any tag number previously 
written on a shipping package or con-
tainer as prescribed by § 300.187. 

(k) Import, or attempt to import, any 
fish or fish product regulated under 
this subpart in a manner inconsistent 
with any ports of entry designated by 
NMFS as authorized by § 300.188. 

(l) Ship, transport, purchase, sell, 
offer for sale, import, enter for con-
sumption, export, re-export, or have in 
custody, possession, or control any fish 
or fish product regulated under this 
subpart that was imported, entered for 
consumption, exported, or re-exported 
contrary to this subpart. 

(m) Fail to provide a validated statis-
tical document for imports at time of 
entry into the customs territory of the 
United States of fish or fish products 
regulated under this subpart, regard-
less of whether the importer, exporter, 
or re-exporter holds a valid trade per-
mit issued pursuant to § 300.182 or 
whether the fish products are imported 
as an entry for consumption. 
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SUBCHAPTER A 

PART 401—ANADROMOUS FISH-
ERIES CONSERVATION, DEVELOP-
MENT AND ENHANCEMENT 

Sec. 
401.1 Administration. 
401.2 Definitions. 
401.3 Submission of documents. 
401.4 Activities prohibited. 
401.5 Coordination with States. 
401.6 Prosecution of work. 
401.7 General information for the Secretary. 
401.8 Availability of funds. 
401.9 Payments to cooperators. 
401.10 Request for payment. 
401.11 Property as matching funds. 
401.12 Ownership of property. 
401.13 Personnel. 
401.14 Inspection. 
401.15 Record retention. 
401.16 Records and reporting. 
401.17 Safety and accident prevention. 
401.18 Contracts. 
401.19 Statements and payrolls. 
401.20 Officials not to benefit. 
401.21 Patents and inventions. 
401.22 Civil rights. 
401.23 Audits. 

AUTHORITY: Anadromous Fish Conserva-
tion Act (79 Stat. 1125, as amended, 84 Stat. 
214, 88 Stat. 398), 16 U.S.C. 757a–757f. 

SOURCE: 40 FR 26678, June 25, 1975, unless 
otherwise noted. 

§ 401.1 Administration. 
The Director of the U.S. Fish and 

Wildlife Service and the Director of the 
National Marine Fisheries Service 
shall jointly administer the Anad-
romous Fish Conservation Act for the 
Secretaries. 

§ 401.2 Definitions. 
As used in this part, terms shall have 

the meanings ascribed in this section. 
(a) Secretary. The Secretary of Com-

merce, the Secretary of the Interior, or 
their authorized representatives. 

(b) Act. The Anadromous Fish Con-
servation Act, 16 U.S.C. 757a through 
757f. 

(c) Eligible states. Any coastal State 
of the United States, the State of 
Vermont, and the States bordering the 
Great Lakes. The area within the Co-
lumbia River basin is excluded. 

(d) State fishery agency. Any depart-
ment(s), division(s), commis- sion(s), or 

official(s) of a State empowered under 
its laws to regulate a commercial or 
sport fishery. 

(e) Non-Federal interest. Any organiza-
tion, association, institution, business, 
school, individual, or group of individ-
uals, municipality and others outside 
the Federal Government, in addition to 
State fishery agencies, which desire to 
cooperate within the terms of the Act. 

(f) Cooperator. One or more States 
acting jointly or severally or other 
non-Federal interests, participating in 
a project agreement or grant-in-aid 
award with the Secretary. 

(g) Anadromous fish. Aquatic, gill 
breathing, vertebrate animals bearing 
paired fins which migrate to and spawn 
in fresh water, but which spend part of 
their life in an oceanic environment; 
also fish in the Great Lakes that as-
cend streams to spawn. 

(h) Application for Federal assistance. 
A description of work to be accom-
plished, including objectives and needs, 
expected results and benefits, ap-
proach, cost, location and time re-
quired for completion. 

(i) Project agreement. The formal doc-
ument executed between the Secretary 
of the Interior and the Cooperator, 
committing the Cooperator to the per-
formance of described activities and 
the Federal Government to participa-
tion in the financing of those activi-
ties. 

(j) Grant-in-Aid award. The formal 
document executed between the Sec-
retary of Commerce and the Coop-
erator, committing the Cooperator to 
the performance of described activities 
and the Federal Government to partici-
pation in the financing of those activi-
ties. 

§ 401.3 Submission of documents. 

Applications for Federal assistance 
and other documents for projects relat-
ing generally to recreational fisheries 
shall be submitted to the concerned 
Regional Office of the U.S. Fish and 
Wildlife Service, or for projects relat-
ing generally to commercial fisheries 
of the concerned Regional Office of the 
National Marine Fisheries Service. 

VerDate Aug<31>2005 10:51 Nov 04, 2005 Jkt 205221 PO 00000 Frm 00747 Fmt 8010 Sfmt 8010 Y:\SGML\205221.XXX 205221



738 

50 CFR Ch. IV (10–1–05 Edition) § 401.4 

§ 401.4 Activities prohibited. 
Law enforcement, public relations, 

harvesting, marketing and processing 
activities, construction of fisherman 
use facilities, and activities concerned 
with landlocked anadromous fish popu-
lations (except fish in the Great Lakes 
that ascend streams to spawn) may not 
be financed under the Act. 

§ 401.5 Coordination with States. 
The Secretary will approve an Appli-

cation For Federal Assistance only 
after he has coordinated the applica-
tion with the State office established 
to review applications under Executive 
Order 12372 (if the State has established 
such an office and wishes to review 
these applications) and other non-Fed-
eral entities which have management 
authority over the resource to be af-
fected. 

[48 FR 29137, June 24, 1983] 

§ 401.6 Prosecution of work. 
(a) Project work shall be carried 

through to a state of completion ac-
ceptable to the Secretary with reason-
able promptness. Failure to render sat-
isfactory performance reports or fail-
ure to complete the project to the sat-
isfaction of the Secretary shall be 
cause for suspension of Federal assist-
ance for the project until the project 
provisions are satisfactorily met. Fed-
eral assistance may be terminated 
upon determination by the Secretary 
that satisfactory progress has not been 
maintained. The Secretary shall have 
the right to inspect and review work at 
any time. 

(b) Research and development work 
shall be continuously coordinated by 
the Cooperator with studies conducted 
by others to avoid unnecessary duplica-
tion. 

(c) All work shall be performed in ac-
cordance with applicable local laws, ex-
cept when in conflict with Federal laws 
or regulations, in which case Federal 
laws or regulations shall prevail. 

§ 401.7 General information for the 
Secretary. 

Before any Federal funds may be ob-
ligated for any project an applicant 
shall furnish to the Secretary, upon his 
request, information regarding the 

laws affecting anadromous fish and the 
authority of the applicant to 
participate in the benefits of the Act. 

(a) Document signature. Individuals 
authorized to sign project documents 
under the Commercial Fisheries Re-
search and Development Act of 1964 (78 
Stat. 197, as amended), 16 U.S.C. 779 
through 779f, or the Federal Aid in 
Sport Fish Restoration Act (64 Stat. 
430, as amended), 16 U.S.C. 777 through 
777f, may likewise sign project docu-
ments contemplated in this part. 

(b) Program information. The Sec-
retary may, from time to time, re-
quest, and the Cooperators shall fur-
nish, information relating to the ad-
ministration and maintenance of any 
project established under the Act. 

§ 401.8 Availability of funds. 
The period of availability of funds to 

the States or other non-Federal inter-
ests for obligation shall be established 
by the administering Federal agency. 

§ 401.9 Payments to cooperators. 
Payments shall be made to Coopera-

tors in accordance with provisions of 
grant-in-aid awards or project agree-
ments. 

§ 401.10 Request for payment. 
Request for payment shall be on 

forms provided by the Secretary, cer-
tified as therein prescribed, and sub-
mitted to the Regional Director by the 
Cooperator. 

§ 401.11 Property as matching funds. 
The non-Federal share of the cost of 

projects may be in the form of real or 
personal property. Specific procedures 
to be used by grantees in placing the 
value on real or personal property for 
matching funds are set forth in Attach-
ment F of Federal Management Cir-
cular 74–7. 

§ 401.12 Ownership of property. 
When real property is acquired pursu-

ant to the provisions of the Act, title 
to such property, or interests therein, 
shall be vested in the United States, 
and the conveying instrument shall re-
cite the United States of America as 
the grantee. However, if the Secretary 
determines that under the terms of the 
application for Federal assistance and 
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grant-in-aid award or project agree-
ment, the intent and purpose of the 
Act may be better served by other own-
ership of such property, an appropriate 
transfer may be made. When real or 
personal property is utilized as match-
ing funds, title to such property shall 
be in the Cooperator unless otherwise 
specified in the grant-in-aid award or 
project agreement. 

§ 401.13 Personnel. 
The Cooperator shall maintain an 

adequate and competent force of em-
ployees to initiate and carry approved 
work to satisfactory completion. 

§ 401.14 Inspection. 
Cooperator supervision of each 

project shall include adequate and con-
tinuous inspection. The project will be 
subject at all times to Federal inspec-
tion. 

§ 401.15 Record retention. 
All records of accounts and reports 

with supporting documentation there-
to, as set forth in Attachment C of 
Federal Management Circular 74–7, will 
be retained by the Cooperator for a pe-
riod of 3 years after submission of the 
final expenditure report on the project. 
Record retention for a period longer 
than 3 years is required if audit find-
ings have not been resolved. 

§ 401.16 Records and reporting. 
Performance reports and other re-

ports shall be furnished as requested by 
the Secretary. Cost records shall be 
maintained separately for each project. 
The accounts and records maintained 
by the Cooperator, together with all 
supporting documents, shall be open at 
all times to the inspection of author-
ized representatives of the United 
States, and copies thereof shall be fur-
nished when requested. 

(Approved by the Office of Management and 
Budget under control number 0648–0102) 

[40 FR 26678, June 25, 1975, as amended at 48 
FR 57302, Dec. 29, 1983] 

§ 401.17 Safety and accident preven-
tion. 

In the performance of each project, 
the Cooperator shall comply with all 
applicable Federal, State, and local 

laws governing safety, health and sani-
tation. 

§ 401.18 Contracts. 

A Cooperator may use its own regula-
tions or guidelines in obtaining serv-
ices by contract or otherwise, provided 
that they adhere to applicable Federal 
laws, regulations, policies, guidelines, 
and requirements, as set forth in At-
tachment 0 of Federal Management 
Circular 74–7. However, the Cooperator 
is the responsible authority, without 
recourse to the Federal agency, regard-
ing the settlement of such contractual 
issues. 

§ 401.19 Statements and payrolls. 

The regulations of the Secretary of 
Labor applicable to contractors and 
subcontractors (29 CFR part 3), made 
pursuant to the Copeland ‘‘Anti-Kick-
back’’ Act (18 U.S.C. 874), as amended, 
are made a part of the regulations in 
this part by reference. The Cooperator 
will comply with the regulations in 
this part and any amendments or modi-
fications thereof, and the Cooperator’s 
prime contractor will be responsible 
for the submission of statements re-
quired of subcontractors thereunder. 
The foregoing shall apply except as the 
Secretary of Labor may specifically 
provide for reasonable limitation, vari-
ations, tolerances, and exemptions. 

§ 401.20 Officials not to benefit. 

No Member of, or Delegate to, Con-
gress, or resident Commissioner, shall 
be admitted to any share or any part of 
any project agreement made under the 
Act, or to any benefit that may arise 
therefrom. This provision shall not be 
construed to extend to this agreement 
if made with a corporation for its gen-
eral benefit. 

§ 401.21 Patents and inventions. 

Determination of the patent rights in 
any inventions or discoveries resulting 
from work under project agreements 
entered into pursuant to the Act shall 
be consistent with the ‘‘Government 
Patent Policy’’ (President’s memo-
randum for Heads of Executive Depart-
ments and Agencies, August 23, 1971, 
and statement of Government Patent 
Policy as printed in 36 FR 16889). 
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§ 401.22 Civil rights. 
Each application for Federal assist-

ance, grant-in-aid award, or project 
agreement shall be supported by a 
statement of assurances executed by 
the Cooperator providing that the proj-
ect will be carried out in accordance 
with title VI, Nondiscrimination in fed-
erally Assisted Programs of the Civil 
Rights Act of 1964 and with the Sec-
retary’s regulations promulgated 
thereunder. 

§ 401.23 Audits. 
The State is required to conduct an 

audit at least every two years in ac-
cordance with the provisions of Attach-
ment P OMB Circular A–102. Failure to 
conduct audits as required may result 
in withholding of grant payments or 
such other sanctions as the Secretary 
may deem appropriate. 

[49 FR 30074, July 26, 1984] 

PART 402—INTERAGENCY CO-
OPERATION—ENDANGERED SPE-
CIES ACT OF 1973, AS AMEND-
ED 

Subpart A—General 

Sec. 
402.01 Scope. 
402.02 Definitions. 
402.03 Applicability. 
402.04 Counterpart regulations. 
402.05 Emergencies. 
402.06 Coordination with other environ-

mental reviews. 
402.07 Designation of lead agency. 
402.08 Designation of non-Federal represent-

ative. 
402.09 Irreversible or irretrievable commit-

ment of resources. 

Subpart B—Consultation Procedures 

402.10 Conference on proposed species or 
proposed critical habitat. 

402.11 Early consultation. 
402.12 Biological assessments. 
402.13 Informal consultation. 
402.14 Formal consultation. 
402.15 Responsibilities of Federal agency 

following issuance of a biological opin-
ion. 

402.16 Reinitiation of formal consultation. 

Subpart C—Counterpart Regulations For 
Implementing the National Fire Plan 

402.30 Definitions. 

402.31 Purpose. 
402.32 Scope. 
402.33 Procedures. 
402.34 Oversight. 

Subpart D—Counterpart Regulations Gov-
erning Actions by the U.S. Environ-
mental Protection Agency Under the 
Federal Insecticide, Fungicide and 
Rodenticide Act 

402.40 Definitions. 
402.41 Purpose. 
402.42 Scope and applicability 
402.43 Interagency exchanges of informa-

tion. 
402.44 Advance coordination for FIFRA ac-

tions. 
402.45 Alternative consultation on FIFRA 

actions that are not likely to adversely 
affect listed species or critical habitat. 

402.46 Optional formal consultation proce-
dure for FIFRA actions. 

402.47 Special consultation procedures for 
complex FIFRA actions. 

402.48 Conference on proposed species or 
proposed critical habitat. 

AUTHORITY: 16 U.S.C. 1531 et seq. 

SOURCE: 51 FR 19957, June 3, 1986, unless 
otherwise noted. 

Subpart A—General 

§ 402.01 Scope. 
(a) This part interprets and imple-

ments sections 7(a)–(d) [16 U.S.C. 
1536(a)–(d)] of the Endangered Species 
Act of 1973, as amended (‘‘Act’’). Sec-
tion 7(a) grants authority to and im-
poses requirements upon Federal agen-
cies regarding endangered or threat-
ened species of fish, wildlife, or plants 
(‘‘listed species’’) and habitat of such 
species that has been designated as 
critical (‘‘critical habitat’’). Section 
7(a)(1) of the Act directs Federal agen-
cies, in consultation with and with the 
assistance of the Secretary of the Inte-
rior or of Commerce, as appropriate, to 
utilize their authorities to further the 
purposes of the Act by carrying out 
conservation programs for listed spe-
cies. Such affirmative conservation 
programs must comply with applicable 
permit requirements (50 CFR parts 17, 
220, 222, and 227) for listed species and 
should be coordinated with the appro-
priate Secretary. Section 7(a)(2) of the 
Act requires every Federal agency, in 
consultation with and with the assist-
ance of the Secretary, to insure that 
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any action it authorizes, funds, or car-
ries out, in the United States or upon 
the high seas, is not likely to jeop-
ardize the continued existence of any 
listed species or results in the destruc-
tion or adverse modification of critical 
habitat. Section 7(a)(3) of the Act au-
thorizes a prospective permit or license 
applicant to request the issuing Fed-
eral agency to enter into early con-
sultation with the Service on a pro-
posed action to determine whether 
such action is likely to jeopardize the 
continued existence of listed species or 
result in the destruction or adverse 
modification of critical habitat. Sec-
tion 7(a)(4) of the Act requires Federal 
agencies to confer with the Secretary 
on any action that is likely to jeop-
ardize the continued existence of pro-
posed species or result in the destruc-
tion or adverse modification of pro-
posed critical habitat. Section 7(b) of 
the Act requires the Secretary, after 
the conclusion of early or formal con-
sultation, to issue a written statement 
setting forth the Secretary’s opinion 
detailing how the agency action affects 
listed species or critical habitat Bio-
logical assessments are required under 
section 7(c) of the Act if listed species 
or critical habitat may be present in 
the area affected by any major con-
struction activity as defined in § 404.02. 
Section 7(d) of the Act prohibits Fed-
eral agencies and applicants from mak-
ing any irreversible or irretrievable 
commitment of resources which has 
the effect of foreclosing the formula-
tion or implementation of reasonable 
and prudent alternatives which would 
avoid jeopardizing the continued exist-
ence of listed species or resulting in 
the destruction or adverse modifica-
tion of critical habitat. Section 7(e)– 
(o)(1) of the Act provide procedures for 
granting exemptions from the require-
ments of section 7(a)(2). Regulations 
governing the submission of exemption 
applications are found at 50 CFR part 
451, and regulations governing the ex-
emption process are found at 50 CFR 
parts 450, 452, and 453. 

(b) The U.S. Fish and Wildlife Service 
(FWS) and the National Marine Fish-
eries Service (NMFS) share responsibil-
ities for administering the Act. The 
Lists of Endangered and Threatened 
Wildlife and Plants are found in 50 CFR 

17.11 and 17.12 and the designated crit-
ical habitats are found in 50 CFR 17.95 
and 17.96 and 50 CFR part 226. Endan-
gered or threatened species under the 
jurisdiction of the NMFS are located in 
50 CFR 222.23(a) and 227.4. If the subject 
species is cited in 50 CFR 222.23(a) or 
227.4, the Federal agency shall contact 
the NMFS. For all other listed species 
the Federal Agency shall contact the 
FWS. 

§ 402.02 Definitions. 
Act means the Endangered Species 

Act of 1973, as amended, 16 U.S.C. 1531 
et seq. 

Action means all activities or pro-
grams of any kind authorized, funded, 
or carried out, in whole or in part, by 
Federal agencies in the United States 
or upon the high seas. Examples in-
clude, but are not limited to: 

(a) actions intended to conserve list-
ed species or their habitat; 

(b) the promulgation of regulations; 
(c) the granting of licenses, con-

tracts, leases, easements, rights-of- 
way, permits, or grants-in-aid; or 

(d) actions directly or indirectly 
causing modifications to the land, 
water, or air. 

Action area means all areas to be af-
fected directly or indirectly by the 
Federal action and not merely the im-
mediate area involved in the action. 

Applicant refers to any person, as de-
fined in section 3(13) of the Act, who re-
quires formal approval or authoriza-
tion from a Federal agency as a pre-
requisite to conducting the action. 

Biological assessment refers to the in-
formation prepared by or under the di-
rection of the Federal agency con-
cerning listed and proposed species and 
designated and proposed critical habi-
tat that may be present in the action 
area and the evaluation potential ef-
fects of the action on such species and 
habitat. 

Biological opinion is the document 
that states the opinion of the Service 
as to whether or not the Federal action 
is likely to jeopardize the continued 
existence of listed species or result in 
the destruction or adverse modifica-
tion of critical habitat. 

Conference is a process which involves 
informal discussions between a Federal 
agency and the Service under section 
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7(a)(4) of the Act regarding the impact 
of an action on proposed species or pro-
posed critical habitat and rec-
ommendations to minimize or avoid 
the adverse effects. 

Conservation recommendations are sug-
gestions of the Service regarding dis-
cretionary measures to minimize or 
avoid adverse effects of a proposed ac-
tion on listed species or critical habi-
tat or regarding the development of in-
formation. 

Critical habitat refers to an area des-
ignated as critical habitat listed in 50 
CFR parts 17 or 226. 

Cumulative effects are those effects of 
future State or private activities, not 
involving Federal activities, that are 
reasonably certain to occur within the 
action area of the Federal action sub-
ject to consultation. 

Designated non-Federal representative 
refers to a person designated by the 
Federal agency as its representative to 
conduct informal consultation and/or 
to prepare any biological assessment. 

Destruction or adverse modification 
means a direct or indirect alteration 
that appreciably diminishes the value 
of critical habitat for both the survival 
and recovery of a listed species. Such 
alterations include, but are not limited 
to, alterations adversely modifying any 
of those physical or biological features 
that were the basis for determining the 
habitat to be critical. 

Director refers to the Assistant Ad-
ministrator for Fisheries for the Na-
tional Oceanic and Atmospheric Ad-
ministration, or his authorized rep-
resentative; or the Fish and Wildlife 
Service regional director, or his au-
thorized representative, for the region 
where the action would be carried out. 

Early consultation is a process re-
quested by a Federal agency on behalf 
of a prospective applicant under sec-
tion 7(a)(3) of the Act. 

Effects of the action refers to the di-
rect and indirect effects of an action on 
the species or critical habitat, together 
with the effects of other activities that 
are interrelated or interdependent with 
that action, that will be added to the 
environmental baseline. The environ-
mental baseline includes the past and 
present impacts of all Federal, State, 
or private actions and other human ac-
tivities in the action area, the antici-

pated impacts of all proposed Federal 
projects in the action area that have 
already undergone formal or early sec-
tion 7 consultation, and the impact of 
State or private actions which are con-
temporaneous with the consultation in 
process. Indirect effects are those that 
are caused by the proposed action and 
are later in time, but still are reason-
ably certain to occur. Interrelated ac-
tions are those that are part of a larger 
action and depend on the larger action 
for their justification. Interdependent 
actions are those that have no inde-
pendent utility apart from the action 
under consideration. 

Formal consultation is a process be-
tween the Service and the Federal 
agency that commences with the Fed-
eral agency’s written request for con-
sultation under section 7(a)(2) of the 
Act and concludes with the Service’s 
issuance of the biological opinion 
under section 7(b)(3) of the Act. 

Incidental take refers to takings that 
result from, but are not the purpose of, 
carrying out an otherwise lawful activ-
ity conducted by the Federal agency or 
applicant. 

Informal consultation is an optional 
process that includes all discussions, 
correspondence, etc., between the Serv-
ice and the Federal agency or the des-
ignated non-Federal representative 
prior to formal consultation, if re-
quired. 

Jeopardize the continued existence of 
means to engage in an action that rea-
sonably would be expected, directly or 
indirectly, to reduce appreciably the 
likelihood of both the survival and re-
covery of a listed species in the wild by 
reducing the reproduction, numbers, or 
distribution of that species. 

Listed species means any species of 
fish, wildlife, or plant which has been 
determined to be endangered or threat-
ened under section 4 of the Act. Listed 
species are found in 50 CFR 17.11–17.12. 

Major construction activity is a con-
struction project (or other undertaking 
having similar physical impacts) which 
is a major Federal action significantly 
affecting the quality of the human en-
vironment as referred to in the Na-
tional Environmental Policy Act 
[NEPA, 42 U.S.C. 4332(2)(C)]. 
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Preliminary biological opinion refers to 
an opinion issued as a result of early 
consultation. 

Proposed critical habitat means habi-
tat proposed in the FEDERAL REGISTER 
to be designated or revised as critical 
habitat under section 4 of the Act for 
any listed or proposed species. 

Proposed species means any species of 
fish, wildlife, or plant that is proposed 
in the FEDERAL REGISTER to be listed 
under section 4 of the Act. 

Reasonable and prudent alternatives 
refer to alternative actions identified 
during formal consultation that can be 
implemented in a manner consistent 
with the intended purpose of the ac-
tion, that can be implemented con-
sistent with the scope of the Federal 
agency’s legal authority and jurisdic-
tion, that is economically and techno-
logically feasible, and that the Direc-
tor believes would avoid the likelihood 
of jeopardizing the continued existence 
of listed species or resulting in the de-
struction or adverse modification of 
critical habitat. 

Reasonable and prudent measures refer 
to those actions the Director believes 
necessary or appropriate to minimize 
the impacts, i.e., amount or extent, of 
incidental take. 

Recovery means improvement in the 
status of listed species to the point at 
which listing is no longer appropriate 
under the criteria set out in section 
4(a)(1) of the Act. 

Service means the U.S. Fish and Wild-
life Service or the National Marine 
Fisheries Service, as appropriate. 

§ 402.03 Applicability. 
Section 7 and the requirements of 

this part apply to all actions in which 
there is discretionary Federal involve-
ment or control. 

§ 402.04 Counterpart regulations. 
The consultation procedures set forth 

in this part may be superseded for a 
particular Federal agency by joint 
counterpart regulations among that 
agency, the Fish and Wildlife Service, 
and the National Marine Fisheries 
Service. Such counterpart regulations 
shall be published in the FEDERAL REG-
ISTER in proposed form and shall be 
subject to public comment for at least 
60 days before final rules are published. 

§ 402.05 Emergencies. 

(a) Where emergency circumstances 
mandate the need to consult in an ex-
pedited manner, consultation may be 
conducted informally through alter-
native procedures that the Director de-
termines to be consistent with the re-
quirements of sections 7(a)–(d) of the 
Act. This provision applies to situa-
tions involving acts of God, disasters, 
casualties, national defense or security 
emergencies, etc. 

(b) Formal consultation shall be ini-
tiated as soon as practicable after the 
emergency is under control. The Fed-
eral agency shall submit information 
on the nature of the emergency ac-
tion(s), the justification for the expe-
dited consultation, and the impacts to 
endangered or threatened species and 
their habitats. The Service will evalu-
ate such information and issue a bio-
logical opinion including the informa-
tion and recommendations given dur-
ing the emergency consultation. 

§ 402.06 Coordination with other envi-
ronmental reviews. 

(a) Consultation, conference, and bio-
logical assessment procedures under 
section 7 may be consolidated with 
interagency cooperation procedures re-
quired by other statutes, such as the 
National Environmental Policy Act 
(NEPA) (42 U.S.C. 4321 et seq., imple-
mented at 40 CFR Parts 1500–1508) or 
the Fish and Wildlife Coordination Act 
(FWCA) (16 U.S.C. 661 et seq.). Satis-
fying the requirements of these other 
statutes, however, does not in itself re-
lieve a Federal agency of its obliga-
tions to comply with the procedures 
set forth in this part or the substantive 
requirements of section 7. The Service 
will attempt to provide a coordinated 
review and analysis of all environ-
mental requirements. 

(b) Where the consultation or con-
ference has been consolidated with the 
interagency cooperation procedures re-
quired by other statutes such as NEPA 
or FWCA, the results should be in-
cluded in the documents required by 
those statutes. 
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§ 402.07 Designation of lead agency. 
When a particular action involves 

more than one Federal agency, the con-
sultation and conference responsibil-
ities may be fulfilled through a lead 
agency. Factors relevant in deter-
mining an appropriate lead agency in-
clude the time sequence in which the 
agencies would become involved, the 
magnitude of their respective involve-
ment, and their relative expertise with 
respect to the environmental effects of 
the action. The Director shall be noti-
fied of the designation in writing by 
the lead agency. 

§ 402.08 Designation of non-Federal 
representative. 

A Federal agency may designate a 
non-Federal representative to conduct 
informal consultation or prepare a bio-
logical assessment by giving written 
notice to the Director of such designa-
tion. If a permit or license applicant is 
involved and is not the designated non- 
Federal representative, then the appli-
cant and Federal agency must agree on 
the choice of the designated non-Fed-
eral representative. If a biological as-
sessment is prepared by the designated 
non-Federal representative, the Fed-
eral agency shall furnish guidance and 
supervision and shall independently re-
view and evaluate the scope and con-
tents of the biological assessment. The 
ultimate responsibility for compliance 
with section 7 remains with the Fed-
eral agency. 

§ 402.09 Irreversible or irretrievable 
commitment of resources. 

After initiation or reinitiation of 
consultation required under section 
7(a)(2) of the Act, the Federal agency 
and any applicant shall make no irre-
versible or irretrievable commitment 
of resources with respect to the agency 
action which has the effect of fore-
closing the formulation or implemen-
tation of any reasonable and prudent 
alternatives which would avoid vio-
lating section 7(a)(2). This prohibition 
is in force during the consultation 
process and continues until the re-
quirements of section 7(a)(2) are satis-
fied. This provision does not apply to 
the conference requirement for pro-
posed species or proposed critical habi-
tat under section 7(a)(4) of the Act. 

Subpart B—Consultation 
Procedures 

§ 402.10 Conference on proposed spe-
cies or proposed critical habitat. 

(a) Each Federal agency shall confer 
with the Service on any action which is 
likely to jeopardize the continued ex-
istence of any proposed species or re-
sult in the destruction or adverse 
modification of proposed critical habi-
tat. The conference is designed to as-
sist the Federal agency and any appli-
cant in identifying and resolving po-
tential conflicts at an early stage in 
the planning process. 

(b) The Federal agency shall initiate 
the conference with the Director. The 
Service may request a conference if, 
after a review of available information, 
it determines that a conference is re-
quired for a particular action. 

(c) A conference between a Federal 
agency and the Service shall consist of 
informal discussions concerning an ac-
tion that is likely to jeopardize the 
continued existence of the proposed 
species or result in the destruction or 
adverse modification of the proposed 
critical habitat at issue. Applicants 
may be involved in these informal dis-
cussions to the greatest extent prac-
ticable. During the conference, the 
Service will make advisory rec-
ommendations, if any, on ways to min-
imize or avoid adverse effects. If the 
proposed species is subsequently listed 
or the proposed critical habitat is des-
ignated prior to completion of the ac-
tion, the Federal agency must review 
the action to determine whether for-
mal consultation is required. 

(d) If requested by the Federal agen-
cy and deemed appropriate by the Serv-
ice, the conference may be conducted 
in accordance with the procedures for 
formal consultation in § 402.14. An opin-
ion issued at the conclusion of the con-
ference may be adopted as the biologi-
cal opinion when the species is listed or 
critical habitat is designated, but only 
if no significant new information is de-
veloped (including that developed dur-
ing the rulemaking process on the pro-
posed listing or critical habitat des-
ignation) and no significant changes to 
the Federal action are made that would 
alter the content of the opinion. An in-
cidental take statement provided with 
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a conference opinion does not become 
effective unless the Service adopts the 
opinion once the listing is final. 

(e) The conclusions reached during a 
conference and any recommendations 
shall be documented by the Service and 
provided to the Federal agency and to 
any applicant. The style and mag-
nitude of this document will vary with 
the complexity of the conference. If 
formal consultation also is required for 
a particular action, then the Service 
will provide the results of the con-
ference with the biological opinion. 

§ 402.11 Early consultation. 
(a) Purpose. Early consultation is de-

signed to reduce the likelihood of con-
flicts between listed species or critical 
habitat and proposed actions and oc-
curs prior to the filing of an applica-
tion for a Federal permit or license. Al-
though early consultation is conducted 
between the Service and the Federal 
agency, the prospective applicant 
should be involved throughout the con-
sultation process. 

(b) Request by prospective applicant. If 
a prospective applicant has reason to 
believe that the prospective action 
may affect listed species or critical 
habitat, it may request the Federal 
agency to enter into early consultation 
with the Service. The prospective ap-
plicant must certify in writing to the 
Federal agency that (1) it has a defini-
tive proposal outlining the action and 
its effects and (2) it intends to imple-
ment its proposal, if authorized. 

(c) Initiation of early consultation. If 
the Federal agency receives the pro-
spective applicant’s certification in 
paragraph (b) of this section, then the 
Federal agency shall initiate early con-
sultation with the Service. This re-
quest shall be in writing and contain 
the information outlined in § 402.14(c) 
and, if the action is a major construc-
tion activity, the biological assessment 
as outlined in § 402.12. 

(d) Procedures and responsibilities. The 
procedures and responsibilities for 
early consultation are the same as out-
lined in § 402.14(c)–(j) for formal con-
sultation, except that all references to 
the ‘‘applicant’’ shall be treated as the 
‘‘prospective applicant’’ and all ref-
erences to the ‘‘biological opinion’’ or 
the ‘‘opinion’’ shall be treated as the 

‘‘preliminary biological opinion’’ for 
the purpose of this section. 

(e) Preliminary biological opinion. The 
contents and conclusions of a prelimi-
nary biological opinion are the same as 
for a biological opinion issued after 
formal consultation except that the in-
cidental take statement provided with 
a preliminary biological opinion does 
not constitute authority to take listed 
species. 

(f) Confirmation of preliminary biologi-
cal opinion as final biological opinion. A 
preliminary biological opinion may be 
confirmed as a biological opinion 
issued after formal consultation if the 
Service reviews the proposed action 
and finds that there have been no sig-
nificant changes in the action as 
planned or in the information used dur-
ing the early consultation. A written 
request for confirmation of the pre-
liminary biological opinion should be 
submitted after the prospective appli-
cant applies to the Federal agency for 
a permit or license but prior to the 
issuance of such permit or license. 
Within 45 days of receipt of the Federal 
agency’s request, the Service shall ei-
ther: 

(1) Confirm that the preliminary bio-
logical opinion stands as a final bio-
logical opinion; or 

(2) If the findings noted above cannot 
be made, request that the Federal 
agency initiate formal consultation. 

§ 402.12 Biological assessments. 
(a) Purpose. A biological assessment 

shall evaluate the potential effects of 
the action on listed and proposed spe-
cies and designated and proposed crit-
ical habitat and determine whether 
any such species or habitat are likely 
to be adversely affected by the action 
and is used in determining whether for-
mal consultation or a conference is 
necessary. 

(b) Preparation requirement. (1) The 
procedures of this section are required 
for Federal actions that are ‘‘major 
construction activities’’; provided that 
a contract for construction was not en-
tered into or actual construction was 
not begun on or before November 10, 
1978. Any person, including those who 
may wish to apply for an exemption 
from section 7(a)(2) of the Act, may 
prepare a biological assessment under 

VerDate Aug<31>2005 10:51 Nov 04, 2005 Jkt 205221 PO 00000 Frm 00755 Fmt 8010 Sfmt 8010 Y:\SGML\205221.XXX 205221



746 

50 CFR Ch. IV (10–1–05 Edition) § 402.12 

the supervision of the Federal agency 
and in cooperation with the Service 
consistent with the procedures and re-
quirements of this section. An exemp-
tion from the requirements of section 
7(a)(2) is not permanent unless a bio-
logical assessment has been prepared. 

(2) The biological assessment shall be 
completed before any contract for con-
struction is entered into and before 
construction is begun. 

(c) Request for information. The Fed-
eral agency or the designated non-Fed-
eral representative shall convey to the 
Director either (1) a written request for 
a list of any listed or proposed species 
or designated or proposed critical habi-
tat that may be present in the action 
area; or (2) a written notification of the 
species and critical habitat that are 
being included in the biological assess-
ment. 

(d) Director’s response. Within 30 days 
of receipt of the notification of, or the 
request for, a species list, the Director 
shall either concur with or revise the 
list or, in those cases where no list has 
been provided, advise the Federal agen-
cy or the designated non-Federal rep-
resentative in writing whether, based 
on the best scientific and commercial 
data available, any listed or proposed 
species or designated or proposed crit-
ical habitat may be present in the ac-
tion area. In addition to listed and pro-
posed species, the Director will provide 
a list of candidate species that may be 
present in the action area. Candidate 
species refers to any species being con-
sidered by the Service for listing as en-
dangered or threatened species but not 
yet the subject of a proposed rule. Al-
though candidate species have no legal 
status and are accorded no protection 
under the Act, their inclusion will 
alert the Federal agency of potential 
proposals or listings. 

(1) If the Director advises that no 
listed species or critical habitat may 
be present, the Federal agency need 
not prepare a biological assessment 
and further consultation is not re-
quired. If only proposed species or pro-
posed critical habitat may be present 
in the action area, then the Federal 
agency must confer with the Service if 
required under § 402.10, but preparation 
of a biological assessment is not re-

quired unless the proposed listing and/ 
or designation becomes final. 

(2) If a listed species or critical habi-
tat may be present in the action area, 
the Director will provide a species list 
or concur with the species list pro-
vided. The Director also will provide 
available information (or references 
thereto) regarding these species and 
critical habitat, and may recommend 
discretionary studies or surveys that 
may provide a better information base 
for the preparation of an assessment. 
Any recommendation for studies or 
surveys is not to be construed as the 
Service’s opinion that the Federal 
agency has failed to satisfy the infor-
mation standard of section 7(a)(2) of 
the Act. 

(e) Verification of current accuracy of 
species list. If the Federal agency or the 
designated non-Federal representative 
does not begin preparation of the bio-
logical assessment within 90 days of re-
ceipt of (or concurrence with) the spe-
cies list, the Federal agency or the des-
ignated non-Federal representative 
must verify (formally or informally) 
with the Service the current accuracy 
of the species list at the time the prep-
aration of the assessment is begun. 

(f) Contents. The contents of a bio-
logical assessment are at the discretion 
of the Federal agency and will depend 
on the nature of the Federal action. 
The following may be considered for in-
clusion: 

(1) The results of an on-site inspec-
tion of the area affected by the action 
to determine if listed or proposed spe-
cies are present or occur seasonally. 

(2) The views of recognized experts on 
the species at issue. 

(3) A review of the literature and 
other information. 

(4) An analysis of the effects of the 
action on the species and habitat, in-
cluding consideration of cumulative ef-
fects, and the results of any related 
studies. 

(5) An analysis of alternate actions 
considered by the Federal agency for 
the proposed action. 

(g) Incorporation by reference. If a pro-
posed action requiring the preparation 
of a biological assessment is identical, 
or very similar, to a previous action for 
which a biological assessment was pre-
pared, the Federal agency may fulfill 
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the biological assessment requirement 
for the proposed action by incor-
porating by reference the earlier bio-
logical assessment, plus any supporting 
data from other documents that are 
pertinent to the consultation, into a 
written certification that: 

(1) The proposed action involves 
similar impacts to the same species in 
the same geographic area; 

(2) No new species have been listed or 
proposed or no new critical habitat des-
ignated or proposed for the action area; 
and 

(3) The biological assessment has 
been supplemented with any relevant 
changes in information. 

(h) Permit requirements. If conducting 
a biological assessment will involve 
the taking of a listed species, a permit 
under section 10 of the Act (16 U.S.C. 
1539) and part 17 of this title (with re-
spect to species under the jurisdiction 
of the FWS) or parts 220, 222, and 227 of 
this title (with respect to species under 
the jurisdiction of the NMFS) is re-
quired. 

(i) Completion time. The Federal agen-
cy or the designated non- Federal rep-
resentative shall complete the biologi-
cal assessment within 180 days after its 
initiation (receipt of or concurrence 
with the species list) unless a different 
period of time is agreed to by the Di-
rector and the Federal agency. If a per-
mit or license applicant is involved, 
the 180-day period may not be extended 
unless the agency provides the appli-
cant, before the close of the 180-day pe-
riod, with a written statement setting 
forth the estimated length of the pro-
posed extension and the reasons why 
such an extension is necessary. 

(j) Submission of biological assessment. 
The Federal agency shall submit the 
completed biological assessment to the 
Director for review. The Director will 
respond in writing within 30 days as to 
whether or not he concurs with the 
findings of the biological assessment. 
At the option of the Federal agency, 
formal consultation may be initiated 
under § 402.14(c) concurrently with the 
submission of the assessment. 

(k) Use of the biological assessment. (1) 
The Federal agency shall use the bio-
logical assessment in determining 
whether formal consultation or a con-
ference is required under § 402.14 or 

§ 402.10, respectively. If the biological 
assessment indicates that there are no 
listed species or critical habitat 
present that are likely to be adversely 
affected by the action and the Director 
concurs as specified in paragraph (j) of 
this section, then formal consultation 
is not required. If the biological assess-
ment indicates that the action is not 
likely to jeopardize the continued ex-
istence of proposed species or result in 
the destruction or adverse modifica-
tion of proposed critical habitat, and 
the Director concurs, then a conference 
is not required. 

(2) The Director may use the results 
of the biological assessment in (i) de-
termining whether to request the Fed-
eral agency to initiate formal con-
sultation or a conference, (ii) formu-
lating a biological opinion, or (iii) for-
mulating a preliminary biological 
opinion. 

§ 402.13 Informal consultation. 
(a) Informal consultation is an op-

tional process that includes all discus-
sions, correspondence, etc., between 
the Service and the Federal agency or 
the designated non-Federal representa-
tive, designed to assist the Federal 
agency in determining whether formal 
consultation or a conference is re-
quired. If during informal consultation 
it is determined by the Federal agency, 
with the written concurrence of the 
Service, that the action is not likely to 
adversely affect listed species or crit-
ical habitat, the consultation process 
is terminated, and no further action is 
necessary. 

(b) During informal consultation, the 
Service may suggest modifications to 
the action that the Federal agency and 
any applicant could implement to 
avoid the likelihood of adverse effects 
to listed species or critical habitat. 

§ 402.14 Formal consultation. 
(a) Requirement for formal consultation. 

Each Federal agency shall review its 
actions at the earliest possible time to 
determine whether any action may af-
fect listed species or critical habitat. If 
such a determination is made, formal 
consultation is required, except as 
noted in paragraph (b) of this section. 
The Director may request a Federal 
agency to enter into consultation if he 
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identifies any action of that agency 
that may affect listed species or crit-
ical habitat and for which there has 
been no consultation. When such a re-
quest is made, the Director shall for-
ward to the Federal agency a written 
explanation of the basis for the re-
quest. 

(b) Exceptions. (1) A Federal agency 
need not initiate formal consultation 
if, as a result of the preparation of a bi-
ological assessment under § 402.12 or as 
a result of informal consultation with 
the Service under § 402.13, the Federal 
agency determines, with the written 
concurrence of the Director, that the 
proposed action is not likely to ad-
versely affect any listed species or crit-
ical habitat. 

(2) A Federal agency need not ini-
tiate formal consultation if a prelimi-
nary biological opinion, issued after 
early consultation under § 402.11, is 
confirmed as the final biological opin-
ion. 

(c) Initiation of formal consultation. A 
written request to initiate formal con-
sultation shall be submitted to the Di-
rector and shall include: 

(1) A description of the action to be 
considered; 

(2) A description of the specific area 
that may be affected by the action; 

(3) A description of any listed species 
or critical habitat that may be affected 
by the action; 

(4) A description of the manner in 
which the action may affect any listed 
species or critical habitat and an anal-
ysis of any cumulative effects; 

(5) Relevant reports, including any 
environmental impact statement, envi-
ronmental assessment, or biological as-
sessment prepared; and 

(6) Any other relevant available in-
formation on the action, the affected 
listed species, or critical habitat. 
Formal consultation shall not be initi-
ated by the Federal agency until any 
required biological assessment has 
been completed and submitted to the 
Director in accordance with § 402.12. 
Any request for formal consultation 
may encompass, subject to the ap-
proval of the Director, a number of 
similar individual actions within a 
given geographical area or a segment 
of a comprehensive plan. This does not 
relieve the Federal agency of the re-

quirements for considering the effects 
of the action as a whole. 

(d) Responsibility to provide best sci-
entific and commercial data available. 
The Federal agency requesting formal 
consultation shall provide the Service 
with the best scientific and commer-
cial data available or which can be ob-
tained during the consultation for an 
adequate review of the effects that an 
action may have upon listed species or 
critical habitat. This information may 
include the results of studies or sur-
veys conducted by the Federal agency 
or the designated non-Federal rep-
resentative. The Federal agency shall 
provide any applicant with the oppor-
tunity to submit information for con-
sideration during the consultation. 

(e) Duration and extension of formal 
consultation. Formal consultation con-
cludes within 90 days after its initi-
ation unless extended as provided 
below. If an applicant is not involved, 
the Service and the Federal agency 
may mutually agree to extend the con-
sultation for a specific time period. If 
an applicant is involved, the Service 
and the Federal agency may mutually 
agree to extend the consultation pro-
vided that the Service submits to the 
applicant, before the close of the 90 
days, a written statement setting 
forth: 

(1) The reasons why a longer period is 
required, 

(2) The information that is required 
to complete the consultation, and 

(3) The estimated date on which the 
consultation will be completed. 
A consultation involving an applicant 
cannot be extended for more than 60 
days without the consent of the appli-
cant. Within 45 days after concluding 
formal consultation, the Service shall 
deliver a biological opinion to the Fed-
eral agency and any applicant. 

(f) Additional data. When the Service 
determines that additional data would 
provide a better information base from 
which to formulate a biological opin-
ion, the Director may request an exten-
sion of formal consultation and request 
that the Federal agency obtain addi-
tional data to determine how or to 
what extent the action may affect list-
ed species or critical habitat. If formal 
consultation is extended by mutual 
agreement according to § 402.14(e), the 
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Federal agency shall obtain, to the ex-
tent practicable, that data which can 
be developed within the scope of the 
extension. The responsibility for con-
ducting and funding any studies be-
longs to the Federal agency and the ap-
plicant, not the Service. The Service’s 
request for additional data is not to be 
construed as the Service’s opinion that 
the Federal agency has failed to satisfy 
the information standard of section 
7(a)(2) of the Act. If no extension of for-
mal consultation is agreed to, the Di-
rector will issue a biological opinion 
using the best scientific and commer-
cial data available. 

(g) Service responsibilities. Service re-
sponsibilities during formal consulta-
tion are as follows: 

(1) Review all relevant information 
provided by the Federal agency or oth-
erwise available. Such review may in-
clude an on-site inspection of the ac-
tion area with representatives of the 
Federal agency and the applicant. 

(2) Evaluate the current status of the 
listed species or critical habitat. 

(3) Evaluate the effects of the action 
and cumulative effects on the listed 
species or critical habitat. 

(4) Formulate its biological opinion 
as to whether the action, taken to-
gether with cumulative effects, is like-
ly to jeopardize the continued exist-
ence of listed species or result in the 
destruction or adverse modification of 
critical habitat. 

(5) Discuss with the Federal agency 
and any applicant the Service’s review 
and evaluation conducted under para-
graphs (g)(1) through (3) of this section, 
the basis for any finding in the biologi-
cal opinion, and the availability of rea-
sonable and prudent alternatives (if a 
jeopardy opinion is to be issued) that 
the agency and the applicant can take 
to avoid violation of section 7(a)(2). 
The Service will utilize the expertise of 
the Federal agency and any applicant 
in identifying these alternatives. If re-
quested, the Service shall make avail-
able to the Federal agency the draft bi-
ological opinion for the purpose of ana-
lyzing the reasonable and prudent al-
ternatives. The 45-day period in which 
the biological opinion must be deliv-
ered will not be suspended unless the 
Federal agency secures the written 
consent of the applicant to an exten-

sion to a specific date. The applicant 
may request a copy of the draft opinion 
from the Federal agency. All com-
ments on the draft biological opinion 
must be submitted to the Service 
through the Federal agency, although 
the applicant may send a copy of its 
comments directly to the Service. The 
Service will not issue its biological 
opinion prior to the 45-day or extended 
deadline while the draft is under review 
by the Federal agency. However, if the 
Federal agency submits comments to 
the Service regarding the draft biologi-
cal opinion within 10 days of the dead-
line for issuing the opinion, the Service 
is entitled to an automatic 10-day ex-
tension on the deadline. 

(6) Formulate discretionary con-
servation recommendations, if any, 
which will assist the Federal agency in 
reducing or eliminating the impacts 
that its proposed action may have on 
listed species or critical habitat. 

(7) Formulate a statement con-
cerning incidental take, if such take 
may occur. 

(8) In formulating its biological opin-
ion, any reasonable and prudent alter-
natives, and any reasonable and pru-
dent measures, the Service will use the 
best scientific and commercial data 
available and will give appropriate con-
sideration to any beneficial actions 
taken by the Federal agency or appli-
cant, including any actions taken prior 
to the initiation of consultation. 

(h) Biological opinions. The biological 
opinion shall include: 

(1) A summary of the information on 
which the opinion is based; 

(2) A detailed discussion of the ef-
fects of the action on listed species or 
critical habitat; and 

(3) The Service’s opinion on whether 
the action is likely to jeopardize the 
continued existence of a listed species 
or result in the destruction or adverse 
modification of critical habitat (a 
‘‘jeopardy biological opinion’’); or, the 
action is not likely to jeopardize the 
continued existence of a listed species 
or result in the destruction or adverse 
modification of critical habitat (a ‘‘no 
jeopardy’’ biological opinion). A ‘‘jeop-
ardy’’ biological opinion shall include 
reasonable and prudent alternatives, if 
any. If the Service is unable to develop 
such alternatives, it will indicate that 
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to the best of its knowledge there are 
no reasonable and prudent alter-
natives. 

(i) Incidental take. (1) In those cases 
where the Service concludes that an 
action (or the implementation of any 
reasonable and prudent alternatives) 
and the resultant incidental take of 
listed species will not violate section 
7(a)(2), and, in the case of marine mam-
mals, where the taking is authorized 
pursuant to section 101(a)(5) of the Ma-
rine Mammal Protection Act of 1972, 
the Service will provide with the bio-
logical opinion a statement concerning 
incidental take that: 

(i) Specifies the impact, i.e., the 
amount or extent, of such incidental 
taking on the species; 

(ii) Specifies those reasonable and 
prudent measures that the Director 
considers necessary or appropriate to 
minimize such impact; 

(iii) In the case of marine mammals, 
specifies those measures that are nec-
essary to comply with section 101(a)(5) 
of the Marine Mammal Protection Act 
of 1972 and applicable regulations with 
regard to such taking; 

(iv) Sets forth the terms and condi-
tions (including, but not limited to, re-
porting requirements) that must be 
complied with by the Federal agency or 
any applicant to implement the meas-
ures specified under paragraphs 
(i)(1)(ii) and (i)(1)(iii) of this section; 
and 

(v) Specifies the procedures to be 
used to handle or dispose of any indi-
viduals of a species actually taken. 

(2) Reasonable and prudent measures, 
along with the terms and conditions 
that implement them, cannot alter the 
basic design, location, scope, duration, 
or timing of the action and may in-
volve only minor changes. 

(3) In order to monitor the impacts of 
incidental take, the Federal agency or 
any applicant must report the progress 
of the action and its impact on the spe-
cies to the Service as specified in the 
incidental take statement. The report-
ing requirements will be established in 
accordance with 50 CFR 13.45 and 18.27 
for FWS and 50 CFR 220.45 and 228.5 for 
NMFS. 

(4) If during the course of the action 
the amount or extent of incidental tak-
ing, as specified under paragraph 

(i)(1)(i) of this Section, is exceeded, the 
Federal agency must reinitiate con-
sultation immediately. 

(5) Any taking which is subject to a 
statement as specified in paragraph 
(i)(1) of this section and which is in 
compliance with the terms and condi-
tions of that statement is not a prohib-
ited taking under the Act, and no other 
authorization or permit under the Act 
is required. 

(j) Conservation recommendations. The 
Service may provide with the biologi-
cal opinion a statement containing dis-
cretionary conservation recommenda-
tions. Conservation recommendations 
are advisory and are not intended to 
carry any binding legal force. 

(k) Incremental steps. When the action 
is authorized by a statute that allows 
the agency to take incremental steps 
toward the completion of the action, 
the Service shall, if requested by the 
Federal agency, issue a biological opin-
ion on the incremental step being con-
sidered, including its views on the en-
tire action. Upon the issuance of such a 
biological opinion, the Federal agency 
may proceed with or authorize the in-
cremental steps of the action if: 

(1) The biological opinion does not 
conclude that the incremental step 
would violate section 7(a)(2); 

(2) The Federal agency continues 
consultation with respect to the entire 
action and obtains biological opinions, 
as required, for each incremental step; 

(3) The Federal agency fulfills its 
continuing obligation to obtain suffi-
cient data upon which to base the final 
biological opinion on the entire action; 

(4) The incremental step does not vio-
late section 7(d) of the Act concerning 
irreversible or irretrievable commit-
ment of resources; and 

(5) There is a reasonable likelihood 
that the entire action will not violate 
section 7(a)(2) of the Act. 

(l) Termination of consultation. (1) For-
mal consultation is terminated with 
the issuance of the biological opinion. 

(2) If during any stage of consulta-
tion a Federal agency determines that 
its proposed action is not likely to 
occur, the consultation may be termi-
nated by written notice to the Service. 

(3) If during any stage of consulta-
tion a Federal agency determines, with 
the concurrence of the Director, that 
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its proposed action is not likely to ad-
versely affect any listed species or crit-
ical habitat, the consultation is termi-
nated. 

[51 FR 19957, June 3, 1986, as amended at 54 
FR 40350, Sept. 29, 1989] 

§ 402.15 Responsibilities of Federal 
agency following issuance of a bio-
logical opinion. 

(a) Following the issuance of a bio-
logical opinion, the Federal agency 
shall determine whether and in what 
manner to proceed with the action in 
light of its section 7 obligations and 
the Service’s biological opinion. 

(b) If a jeopardy biological opinion is 
issued, the Federal agency shall notify 
the Service of its final decision on the 
action. 

(c) If the Federal agency determines 
that it cannot comply with the require-
ments of section 7(a)(2) after consulta-
tion with the Service, it may apply for 
an exemption. Procedures for exemp-
tion applications by Federal agencies 
and others are found in 50 CFR part 451. 

§ 402.16 Reinitiation of formal con-
sultation. 

Reinitiation of formal consultation is 
required and shall be requested by the 
Federal agency or by the Service, 
where discretionary Federal involve-
ment or control over the action has 
been retained or is authorized by law 
and: 

(a) If the amount or extent of taking 
specified in the incidental take state-
ment is exceeded; 

(b) If new information reveals effects 
of the action that may affect listed 
species or critical habitat in a manner 
or to an extent not previously consid-
ered; 

(c) If the identified action is subse-
quently modified in a manner that 
causes an effect to the listed species or 
critical habitat that was not consid-
ered in the biological opinion; or 

(d) If a new species is listed or crit-
ical habitat designated that may be af-
fected by the identified action. 

Subpart C—Counterpart Regula-
tions for Implementing the 
National Fire Plan 

SOURCE: 68 FR 68264, Dec. 8, 2003, unless 
otherwise noted. 

§ 402.30 Definitions. 
The definitions in § 402.02 are applica-

ble to this subpart. In addition, the fol-
lowing definitions are applicable only 
to this subpart. 

Action Agency refers to the Depart-
ment of Agriculture Forest Service 
(FS) or the Department of the Interior 
Bureau of Indian Affairs (BIA), Bureau 
of Land Management (BLM), Fish and 
Wildlife Service (FWS), or National 
Park Service (NPS). 

Alternative Consultation Agreement 
(ACA) is the agreement described in 
§ 402.33 of this subpart. 

Fire Plan Project is an action deter-
mined by the Action Agency to be 
within the scope of the NFP as defined 
in this section. 

National Fire Plan (NFP) is the Sep-
tember 8, 2000, report to the President 
from the Departments of the Interior 
and Agriculture entitled ‘‘Managing 
the Impact of Wildfire on Communities 
and the Environment’’ outlining a new 
approach to managing fires, together 
with the accompanying budget re-
quests, strategies, plans, and direction, 
or any amendments thereto. 

Service Director refers to the FWS Di-
rector or the Assistant Administrator 
for Fisheries for the National Oceanic 
and Atmospheric Administration. 

§ 402.31 Purpose. 
The purpose of these counterpart reg-

ulations is to enhance the efficiency 
and effectiveness of the consultation 
process under section 7 of the ESA for 
Fire Plan Projects by providing an op-
tional alternative to the procedures 
found in §§ 402.13 and 402.14(b) of this 
part. These regulations permit an Ac-
tion Agency to enter into an Alter-
native Consultation Agreement (ACA) 
with the Service, as described in 
§ 402.33, which will allow the Action 
Agency to determine that a Fire Plan 
Project is ‘‘not likely to adversely af-
fect’’ (NLAA) a listed species or des-
ignated critical habitat without formal 
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or informal consultation with the Serv-
ice or written concurrence from the 
Service. An NLAA determination for a 
Fire Plan Project made under an ACA, 
as described in § 402.33, completes the 
Action Agency’s statutory obligation 
to consult with the Service for that 
Project. In situations where the Action 
Agency does not make an NLAA deter-
mination under the ACA, the Action 
Agency would still be required to con-
duct formal consultation with the 
Service when required by § 402.14. This 
process will be as protective to listed 
species and designated critical habitat 
as the process established in subpart B 
of this part. The standards and require-
ments for formal consultation under 
subpart B for Fire Plan Projects that 
do not receive an NLAA determination 
are unchanged. 

§ 402.32 Scope. 
(a) Section 402.33 establishes a proc-

ess by which an Action Agency may de-
termine that a proposed Fire Plan 
Project is not likely to adversely affect 
any listed species or designated critical 
habitat without conducting formal or 
informal consultation or obtaining 
written concurrence from the Service. 

(b) Section 402.34 establishes the 
Service’s oversight responsibility and 
the standard for review under this sub-
part. 

(c) Nothing in this subpart C pre-
cludes an Action Agency at its discre-
tion from initiating early, informal, or 
formal consultation as described in 
§§ 402.11, 402.13, and 402.14, respectively. 

(d) The authority granted in this sub-
part is applicable to an Action Agency 
only where the Action Agency has en-
tered into an ACA with the Service. An 
ACA entered into with one Service is 
valid with regard to listed species and 
designated critical habitat under the 
jurisdiction of that Service whether or 
not the Action Agency has entered into 
an ACA with the other Service. 

§ 402.33 Procedures. 
(a) The Action Agency may make an 

NLAA determination for a Fire Plan 
Project without informal consultation 
or written concurrence from the Direc-
tor if the Action Agency has entered 
into and implemented an ACA. The Ac-
tion Agency need not initiate formal 

consultation on a Fire Plan Project if 
the Action Agency has made an NLAA 
determination for the Project under 
this subpart. The Action Agency and 
the Service will use the following pro-
cedures in establishing an ACA. 

(1) Initiation: The Action Agency sub-
mits a written notification to the Serv-
ice Director of its intent to enter into 
an ACA. 

(2) Development and Adoption of the 
Alternative Consultation Agreement: The 
Action Agency enters into an ACA with 
the Service Director. The ACA will, at 
a minimum, include the following com-
ponents: 

(i) A list or description of the staff 
positions within the Action Agency 
that will have authority to make 
NLAA determinations under this sub-
part C. 

(ii) Procedures for developing and 
maintaining the skills necessary with-
in the Action Agency to make NLAA 
determinations, including a jointly de-
veloped training program based on the 
needs of the Action Agency. 

(iii) A description of the standards 
the Action Agency will apply in assess-
ing the effects of the action, including 
direct and indirect effects of the action 
and effects of any actions that are 
interrelated or interdependent with the 
proposed action. 

(iv) Provisions for incorporating new 
information and newly listed species or 
designated critical habitat into the Ac-
tion Agency’s effects analysis of pro-
posed actions. 

(v) A mutually agreed upon program 
for monitoring and periodic program 
evaluation to occur at the end of the 
first year following signature of the 
ACA and periodically thereafter. 

(vi) Provisions for the Action Agency 
to maintain a list of Fire Plan Projects 
for which the Action Agency has made 
NLAA determinations. The Action 
Agency will also maintain the nec-
essary records to allow the Service to 
complete the periodic program evalua-
tions. 

(3) Training: Upon completion of the 
ACA, the Action Agency and the Serv-
ice will implement the training pro-
gram outlined in the ACA to the mu-
tual satisfaction of the Action Agency 
and the Service. 
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(b) The Action Agency may, at its 
discretion, allow any subunit of the Ac-
tion Agency to implement this subpart 
as soon as the subunit has fulfilled the 
training requirements of the ACA, 
upon written notification to the Serv-
ice. The Action Agency shall at all 
times have responsibility for the ade-
quacy of all NLAA determinations it 
makes under this subpart. 

(c) The ACA and any related over-
sight or monitoring reports shall be 
made available to the public through a 
notice of availability in the FEDERAL 
REGISTER. 

§ 402.34 Oversight. 
(a) Through the periodic program 

evaluation set forth in the ACA, the 
Service will determine whether the im-
plementation of this subpart by the Ac-
tion Agency is consistent with the best 
available scientific and commercial in-
formation, the ESA, and section 7 regu-
lations. 

(b) The Service Director may use the 
results of the periodic program evalua-
tion described in the ACA to rec-
ommend changes to the Action Agen-
cy’s implementation of the ACA. If and 
as appropriate, the Service Director 
may suspend any subunit participating 
in the ACA or exclude any subunit 
from the ACA. 

(c) The Service Director retains dis-
cretion to terminate the ACA if the Ac-
tion Agency fails to comply with the 
requirements of this subpart, section 7 
of the ESA, or the terms of the ACA. 
Termination, suspension, or modifica-
tion of an ACA does not affect the va-
lidity of any NLAA determinations 
made previously under the authority of 
this subpart. 

Subpart D—Counterpart Regula-
tions Governing Actions by 
the U.S. Environmental Protec-
tion Agency Under the Fed-
eral Insecticide, Fungicide 
and Rodenticide Act 

SOURCE: 69 FR 47759, Aug. 5, 2004, unless 
otherwise noted. 

§ 402.40 Definitions. 
The definitions in § 402.02 are applica-

ble to this subpart. In addition, the fol-

lowing definitions are applicable only 
to this subpart. 

(a) Alternative consultation agreement 
is the agreement described in § 402.45. 

(b) Effects determination is a written 
determination by the U.S. Environ-
mental Protection Agency (EPA) ad-
dressing the effects of a FIFRA action 
on listed species or critical habitat. 
The contents of an effects determina-
tion will depend on the nature of the 
action. An effects determination sub-
mitted under § 402.46 or § 402.47 shall 
contain the information described in 
§ 402.14(c)(1)–(6) and a summary of the 
information on which the determina-
tion is based, detailing how the FIFRA 
action affects the listed species or crit-
ical habitat. EPA may consider the fol-
lowing additional sections for inclusion 
in an effects determination: 

(1) A conclusion whether or not the 
FIFRA action is likely to jeopardize 
the continued existence of any listed 
species or result in the destruction or 
adverse modification of critical habitat 
and a description of any reasonable and 
prudent alternatives that may be avail-
able; 

(2) A description of the impact of any 
anticipated incidental taking of such 
listed species resulting from the 
FIFRA action, reasonable and prudent 
measures considered necessary or ap-
propriate to minimize such impact, and 
terms and conditions necessary to im-
plement such measures; and 

(3) A summary of any information or 
recommendations from an applicant. 
An effects determination shall be based 
on the best scientific and commercial 
data available. 

(c) FIFRA action is an action by EPA 
to approve, permit or authorize the 
sale, distribution or use of a pesticide 
under sections 136–136y of the Federal 
Insecticide, Fungicide and Rodenticide 
Act, 7 U.S.C. 136 et seq. (FIFRA). In any 
consultation under this subpart, EPA 
shall determine the nature and scope of 
a FIFRA action. 

(d) Listed species is a species listed as 
endangered or threatened under section 
4 of the Act. 

(e) Partial biological opinion is the 
document provided under § 402.47(a), 
pending the conclusion of consultation 
under § 402.47(b), stating the opinion of 
the Service as to whether or not a 
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FIFRA action is likely to jeopardize 
the continued existence of one or more 
listed species or result in the destruc-
tion or adverse modification of one or 
more critical habitats, and describing 
the impact of any anticipated inci-
dental taking of such listed species re-
sulting from the FIFRA action, reason-
able and prudent measures considered 
necessary or appropriate to minimize 
such impact, and terms and conditions 
necessary to implement such measures. 

(f) Service Director refers to the Direc-
tor of the U.S. Fish and Wildlife Serv-
ice or the Assistant Administrator for 
Fisheries for the National Oceanic and 
Atmospheric Administration. 

(g) Service Representative is the person 
or persons designated to participate in 
advance coordination as provided in 
this subpart. 

§ 402.41 Purpose. 
The purpose of these counterpart reg-

ulations is to enhance the efficiency 
and effectiveness of the existing con-
sultation process under section 7 of the 
Endangered Species Act (Act), 16 U.S.C. 
1531 et seq., by providing Fish and Wild-
life Service and the National Marine 
Fisheries Service (referred to jointly as 
‘‘Services’’ and individually as ‘‘Serv-
ice’’) and EPA with additional means 
to satisfy the requirements of section 
7(a)(2) of the Act for certain regulatory 
actions under FIFRA. These additional 
means will permit the Services and 
EPA to more effectively use the sci-
entific and commercial data generated 
through the FIFRA regulatory process 
as part of the best scientific and com-
mercial data available to protect listed 
species and critical habitat. The proce-
dures authorized by these counterpart 
regulations will be as protective of list-
ed species and critical habitat as the 
process established in subpart B of this 
part. 

§ 402.42 Scope and applicability. 
(a) Available consultation procedures. 

This subpart describes consultation 
procedures available to EPA to satisfy 
the obligations of section 7(a)(2) of the 
Act in addition to those in subpart B of 
this part for FIFRA actions authorized, 
funded, or carried out by EPA in which 
EPA has discretionary Federal involve-
ment or control. EPA retains discre-

tion to initiate early, informal, or for-
mal consultation as described in 
§§ 402.11, 402.13, and 402.14 for any 
FIFRA action. The procedures in this 
subpart may be employed for FIFRA 
actions as follows: 

(1) Interagency exchanges of informa-
tion under § 402.43 and advance coordi-
nation under § 402.44 are available for 
any FIFRA action. 

(2) Alternative consultation under 
§ 402.45 is available for a listed species 
or critical habitat if EPA determines 
the FIFRA action is not likely to ad-
versely affect the listed species or crit-
ical habitat. 

(3) Optional formal consultation 
under § 402.46 is available for any 
FIFRA action with respect to any list-
ed species or critical habitat. 

(4) The special procedures in § 402.47 
are available for consultations on 
FIFRA actions that will be unusually 
complex due to factors such as the geo-
graphic area or number of species that 
may be affected by the action. 

(5) EPA shall engage in consultation 
as to all listed species and critical 
habitat that may be affected by a 
FIFRA action, and may in its discre-
tion employ more than one of the 
available consultation procedures for a 
FIFRA action that may affect more 
than one listed species or critical habi-
tat. 

(6) EPA shall engage in consultation 
on actions involving requests for emer-
gency exemptions under section 18 of 
FIFRA that may affect listed species 
or critical habitat, and may choose to 
do so under § 402.05 or other provisions 
of this subpart or subpart B of this 
part. Any required formal consultation 
shall be initiated as soon as practicable 
after the emergency is under control. 
For the purposes of § 402.05(b) the defi-
nition of formal consultation in § 402.02 
includes the procedures in § 402.46. 

(7) EPA must prepare a biological as-
sessment for a FIFRA action to the ex-
tent required by § 402.12. 

(8) EPA must comply with § 402.15 for 
all FIFRA actions. 

(9) After a consultation under this 
subpart has been concluded, EPA shall 
reinitiate consultation as required by 
§ 402.16 as soon as practicable after a 
circumstance requiring reinitiation oc-
curs, and may employ the procedures 
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in this subpart or subpart B of this part 
in any reinitiated consultation. 

(b) Exchanges of scientific information. 
As part of any of the additional con-
sultation procedures provided in this 
subpart, EPA and the Services shall es-
tablish mutually-agreeable procedures 
for regular and timely exchanges of 
scientific information to achieve accu-
rate and informed decision-making 
under this subpart and to ensure that 
the FIFRA process considers the best 
scientific and commercial data avail-
able on listed species and critical habi-
tat in a manner consistent with the re-
quirements of FIFRA and ESA. 

§ 402.43 Interagency exchanges of in-
formation. 

EPA may convey to the Service a 
written request for a list of any listed 
species or critical habitat that may be 
present in any area that may be af-
fected by a FIFRA action. Within 30 
days of receipt of such a request the 
Service shall advise EPA in writing 
whether, based on the best scientific 
and commercial data available, any 
listed species or critical habitat may 
be present in any such area. EPA may 
thereafter request the Service to pro-
vide available information (or ref-
erences thereto) describing the applica-
ble environmental baseline for each 
species or habitat that EPA determines 
may be affected by a FIFRA action, 
and the Service shall provide such in-
formation within 30 days of the re-
quest. 

§ 402.44 Advance coordination for 
FIFRA actions. 

(a) Advance coordination. EPA may 
request the Service to designate a 
Service Representative to work with 
EPA in the development of an effects 
determination for one or more listed 
species or critical habitat. EPA shall 
make such a request in writing and 
shall provide sufficient detail as to a 
FIFRA action planned for consultation 
to enable the Service to designate a 
representative with appropriate train-
ing and experience who shall normally 
be available to complete advance co-
ordination with EPA within 60 days of 
the date of designation. Within 14 days 
of receiving such a request, the Service 

shall advise EPA of the designated 
Service Representative. 

(b) Participation of Service Representa-
tive in preparation of effects determina-
tion. The Service Representative des-
ignated under paragraph (a) of this sec-
tion shall participate with EPA staff in 
the preparation of the effects deter-
mination identified under paragraph 
(a) of this section. EPA shall use its 
best efforts to include the designated 
Service Representative in all relevant 
discussions on the effects determina-
tion, to provide the designated Service 
Representative with access to all docu-
mentation used to prepare the effects 
determination, and to provide the des-
ignated Service Representative office 
and staff support sufficient to allow 
the Service Representative to partici-
pate meaningfully in the preparation of 
the effects determination. EPA shall 
consider all information timely identi-
fied by the designated Service Rep-
resentative during the preparation of 
the effects determination. 

§ 402.45 Alternative consultation on 
FIFRA actions that are not likely to 
adversely affect listed species or 
critical habitat. 

(a) Consultation obligations for FIFRA 
actions that are not likely to adversely af-
fect listed species or critical habitat when 
alternative consultation agreement is in 
effect. If EPA and the Service have en-
tered into an alternative consultation 
agreement as provided below, EPA may 
make a determination that a FIFRA 
action is not likely to adversely affect 
a listed species or critical habitat 
without informal consultation or writ-
ten concurrence from the Director, and 
upon making such a determination for 
a listed species or critical habitat, EPA 
need not initiate any additional con-
sultation on that FIFRA action as to 
that listed species or critical habitat. 
As part of any subsequent request for 
formal consultation on that FIFRA ac-
tion under this subpart or subpart B of 
this part, EPA shall include a list of all 
listed species and critical habitat for 
which EPA has concluded consultation 
under this section. 

(b) Procedures for adopting and imple-
menting an alternative consultation 
agreement. EPA and the Service may 
enter into an alternative consultation 
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agreement using the following proce-
dures: 

(1) Initiation. EPA submits a written 
notification to the Service Director of 
its intent to enter into an alternative 
consultation agreement. 

(2) Required contents of the alternative 
consultation agreement. The alternative 
consultation agreement will, at a min-
imum, include the following compo-
nents: 

(i) Adequacy of EPA Determinations 
under the ESA. The alternative con-
sultation agreement shall describe ac-
tions that EPA and the Service have 
taken to ensure that EPA’s determina-
tions regarding the effects of its ac-
tions on listed species or critical habi-
tat are consistent with the ESA and 
applicable implementing regulations. 

(ii) Training. The alternative con-
sultation agreement shall describe ac-
tions that EPA and the Service intend 
to take to ensure that EPA and Service 
personnel are adequately trained to 
carry out their respective roles under 
the alternative consultation agree-
ment. The alternative consultation 
agreement shall provide that all effects 
determinations made by EPA under 
this subpart have been reviewed and 
concurred on by an EPA staff member 
who holds a current certification as 
having received appropriate training 
under the alternative consultation 
agreement. 

(iii) Incorporation of new information. 
The alternative consultation agree-
ment shall describe processes that EPA 
and the Service intend to use to ensure 
that new information relevant to 
EPA’s effects determinations is timely 
and appropriately considered. 

(iv) Incorporation of scientific ad-
vances. The alternative consultation 
agreement shall describe processes that 
EPA and the Service intend to use to 
ensure that the ecological risk assess-
ment methodologies supporting EPA’s 
effects determinations incorporate rel-
evant scientific advances. 

(v) Oversight. The alternative con-
sultation agreement shall describe the 
program and associated record keeping 
procedures that the Service and EPA 
intend to use to evaluate EPA’s proc-
esses for making effects determina-
tions consistent with these regulations 
and the alternative consultation agree-

ment. The alternative consultation 
agreement shall provide that the Serv-
ice’s oversight will be based on periodic 
evaluation of EPA’s program for mak-
ing effects determinations under this 
subpart. Periodic program evaluation 
will occur at the end of the first year 
following signature of the alternative 
consultation agreement and should 
normally occur at least every five 
years thereafter. 

(vi) Records. The alternative con-
sultation agreement shall include a 
provision for EPA to maintain a list of 
FIFRA actions for which EPA has 
made determinations under this sec-
tion and to provide the list to the Serv-
ices on request. EPA will also maintain 
the necessary records to allow the 
Service to complete program evalua-
tions. 

(vii) Review of Alternative Consultation 
Agreement. The alternative consulta-
tion agreement shall include provisions 
for regular review and, as appropriate, 
modification of the agreement by EPA 
and the Service, and for departure from 
its terms in a particular case to the ex-
tent deemed necessary by both EPA 
and the Service. 

(3) Training. After EPA and the Serv-
ice enter into the alternative consulta-
tion agreement, EPA and the Service 
will implement the training program 
outlined in the alternative consulta-
tion agreement to the mutual satisfac-
tion of EPA and the Service. 

(4) Public availability. The alternative 
consultation agreement and any re-
lated oversight or monitoring reports 
shall be made available to the public to 
the extent provided by law. 

(c) Oversight of alternative consultation 
agreement implementation. Through the 
program evaluations set forth in the 
alternative consultation agreement, 
the Service will determine whether the 
implementation of this section by EPA 
is consistent with the best scientific 
and commercial information available, 
the ESA, and applicable implementing 
regulations. The Service Director may 
use the results of the program evalua-
tions described in the alternative con-
sultation agreement to recommend 
changes to EPA’s implementation of 

VerDate Aug<31>2005 10:51 Nov 04, 2005 Jkt 205221 PO 00000 Frm 00766 Fmt 8010 Sfmt 8010 Y:\SGML\205221.XXX 205221



757 

FWS, Interior/NOAA, Commerce § 402.46 

the alternative consultation agree-
ment. The Service Director retains dis-
cretion to terminate or suspend the al-
ternative consultation agreement if, in 
using the procedures in this subpart, 
EPA fails to comply with the require-
ments of this subpart, section 7 of the 
ESA, or the terms of the alternative 
consultation agreement. Termination, 
suspension, or modification of an alter-
native consultation agreement does 
not affect the validity of any NLAA de-
terminations made previously under 
the authority of this subpart. 

§ 402.46 Optional formal consultation 
procedure for FIFRA actions. 

(a) Initiation of consultation. EPA may 
initiate consultation on a FIFRA ac-
tion under this section by delivering to 
the Service a written request for con-
sultation. The written request shall be 
accompanied by an effects determina-
tion as defined in § 402.40(b) and a list 
or summary of all references and data 
relied upon in the determination. All 
such references and data shall be made 
available to the Service on request and 
shall constitute part of the Service’s 
administrative record for the consulta-
tion. The time for conclusion of the 
consultation under section 7(b)(1) of 
the Act is calculated from the date the 
Service receives the written request 
from EPA. Any subsequent inter-
changes regarding EPA’s submission, 
including interchanges about the com-
pleteness of the effects determination, 
shall occur during consultation and do 
not extend the time for conclusion of 
the consultation unless EPA withdraws 
the request for consultation. 

(b) Additional information determina-
tion. For an effects determination pre-
pared without advance coordination 
under § 402.44, the Service may deter-
mine that additional available infor-
mation would provide a better informa-
tion base for the effects determination, 
in which case the Service Director 
shall notify the EPA Administrator 
within 45 days of the date the Service 
receives the effects determination. The 
notification shall describe such addi-
tional information in detail, and shall 
identify a means for obtaining that in-
formation within the time period avail-
able for consultation. EPA shall pro-
vide a copy of the Service Director’s 

notification to any applicant. EPA 
may thereafter revise its effects deter-
mination, and may resubmit the re-
vised effects determination to the 
Service. If EPA advises the Service it 
will not resubmit a revised effects de-
termination to the Service, its initi-
ation of consultation on the effects de-
termination is deemed withdrawn. 

(c) Service responsibilities. (1) Within 
the later of 90 days of the date the 
Service receives EPA’s written request 
for consultation or 45 days of the date 
the Service receives an effects deter-
mination resubmitted under paragraph 
(b) of this section, and consistent with 
section 7(b)(1) of the Act, the Service 
shall take one of the following actions: 

(i) If the Service finds that the ef-
fects determination contains the infor-
mation required by § 402.40(b) and satis-
fies the requirements of section 7(b)(4) 
of the Act, and the Service concludes 
that the FIFRA action that is the sub-
ject of the consultation complies with 
section 7(a)(2) of the Act, the Service 
will issue a written statement adopting 
the effects determination; or 

(ii) The Service will provide EPA a 
draft of a written statement modifying 
the effects determination, which shall 
meet the requirements of § 402.14(i), and 
as modified adopting the effects deter-
mination, and shall provide a detailed 
explanation of the scientific and com-
mercial data and rationale supporting 
any modification it makes; or 

(iii) The Service will provide EPA a 
draft of a biological opinion finding 
that the FIFRA action is likely to 
jeopardize the continued existence of a 
listed species or result in the destruc-
tion or adverse modification of critical 
habitat, and describing any reasonable 
and prudent alternatives if available. 

(2) If the Service acts under para-
graphs (c)(1)(ii) or (c)(1)(iii) of this sec-
tion, EPA shall, on request from an ap-
plicant, provide the applicant a copy of 
the draft written statement or draft bi-
ological opinion received from the 
Service. The Service shall at the re-
quest of EPA or an applicant discuss 
with EPA and the applicant the Serv-
ice’s review and evaluation under this 
section, and the basis for its findings. 
EPA and any applicant may submit 
written comments to the Service with-
in 30 days after EPA receives the draft 
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written statement or opinion from the 
Service unless the Service, EPA and 
any applicant agree to an extended 
deadline consistent with section 7(b)(1) 
of the Act. 

(3) The Service will issue a final writ-
ten statement or final biological opin-
ion within 45 days after EPA receives 
the draft statement or opinion from 
the Service unless the deadline is ex-
tended under section 7(b)(1) of the Act. 

(d) Opinion of the Secretary. The writ-
ten statement or opinion by the Serv-
ice under paragraphs (c)(1) or (c)(3) of 
this section shall constitute the opin-
ion of the Secretary and the incidental 
take statement, reasonable and pru-
dent measures, and terms and condi-
tions under section 7(b) of the Act. 

(e) Delegation of Authority for Service 
decisions. Any written statement modi-
fying an effects determination or any 
biological opinion issued under this 
section shall be signed by the Service 
Director and such authority may not 
be delegated below the level of Assist-
ant Director for Endangered Species 
(FWS) or Director of Office of Pro-
tected Resources (NOAA Fisheries). 

§ 402.47 Special consultation proce-
dures for complex FIFRA actions. 

(a) Successive effects determinations. If 
EPA determines after conferring with 
the Service that consultation on a 
FIFRA action will be unusually com-
plex due to factors such as the geo-
graphic area or number of species that 
may be affected by the action, EPA 
may address the effects of the action 
through successive effects determina-
tions under this subpart addressing 
groupings or categories of species or 
habitats as established by EPA. EPA 
may initiate consultation based upon 
each such effects determination using 
the procedure in § 402.46(a), and the pro-
visions of § 402.46(b) and (c) shall apply 
to any such consultation. When con-
sultation is conducted under this sec-
tion, the written statement or opinion 
provided by the Service under § 402.46(c) 
constitutes a partial biological opinion 
as to the species or habitats that are 
the subject of the consultation. While 
not constituting completion of con-
sultation under section 7(a)(2), EPA re-
tains authority to use such a partial 
biological opinion along with other 

available information in making a 
finding under section 7(d) of the Act. 

(b) Opinion of the Secretary. After con-
clusion of all consultation on the 
FIFRA action, the partial biological 
opinions issued under paragraph (a) of 
this section shall then collectively con-
stitute the opinion of the Secretary 
and the incidental take statement, rea-
sonable and prudent measures, and 
terms and conditions under section 7(b) 
of the Act except to the extent a par-
tial biological opinion is modified by 
the Service in accordance with the pro-
cedures in § 402.46(c). The Service shall 
so advise EPA in writing upon issuance 
of the last partial biological opinion 
for the consultation. 

§ 402.48 Conference on proposed spe-
cies or proposed critical habitat. 

EPA may employ the procedures de-
scribed in § 402.10 to confer on any spe-
cies proposed for listing or any habitat 
proposed for designation as critical 
habitat. For the purposes of § 402.10(d), 
the procedures in § 402.46 are a permis-
sible form of formal consultation. 

PART 403—TRANSFER OF MARINE 
MAMMAL MANAGEMENT AU-
THORITY TO STATES 

Sec. 
403.01 Purpose and scope of regulations. 
403.02 Definitions. 
403.03 Review and approval of State request 

for management authority. 
403.04 Determinations and hearings under 

section 109(c) of the MMPA. 
403.05 State and Federal responsibilities 

after transfer of management authority. 
403.06 Monitoring and review of State man-

agement program. 
403.07 Revocation and return of State man-

agement authority. 
403.08 List of States to which management 

has been transferred. 

AUTHORITY: 16 U.S.C. 1361 et seq., as amend-
ed by Pub. L. 97–58. 

SOURCE: 48 FR 22456, May 18, 1983, unless 
otherwise noted. 

§ 403.01 Purpose and scope of regula-
tions. 

The regulations contained in this 
part implement section 109 of the Act 
which, upon a finding by the Secretary 
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of compliance with certain require-
ments, provides for the transfer of ma-
rine mammal management authority 
to the states. 

(a) The regulations of this part apply 
the procedures for the transfer of ma-
rine mammal management authority 
to a state, the form and minimum re-
quirements of a state application for 
the transfer of management authority, 
the relationship between Federal and 
state wildlife agencies both prior and 
subsequent to the transfer of manage-
ment authority, and the revocation 
and return of management authority 
to the Federal Government. 

(b) Nothing in this part shall prevent: 
(1) The taking of a marine mammal 

by or on behalf of a Federal, state or 
local government official, in accord-
ance with § 18.22 or § 216.22 of this Title 
and section 109(h) of the Act, or (2) the 
adoption or enforcement of any state 
law or regulation relating to any ma-
rine mammal taken before December 
21, 1972. 

(c) The information collection re-
quirements contained in §§ 403.03, 403.06, 
and 403.07 of this part do not require 
approval by the Office of Management 
and Budget under 44 U.S.C. 3501 et seq., 
because there are fewer than 10 re-
spondents annually. 

§ 403.02 Definitions. 

The following definitions apply to 
this part: 

(a) The term species includes any pop-
ulation stock. 

(b) Optimum Sustainable Population or 
OSP means a population size which 
falls within a range from the popu-
lation level of a given species or stock 
which is the largest supportable within 
the ecosystem to the population level 
that results in maximum net produc-
tivity. Maximum net productivity is 
the greatest net annual increment in 
population numbers or biomass result-
ing from additions to the population 
due to reproduction and/or growth less 
losses due to natural mortality. 

(c) State management program means 
existing and proposed state statutes, 
regulations, policies and other authori-
ties which form the framework for the 
conservation of a species of marine 
mammals. 

(d) State regulation means the whole 
or part of a state agency statement of 
general or particular applicability and 
future effect designed to implement, 
interpret, or prescribe law or policy or 
describing the organization, procedure, 
or practice requirements of a state 
agency and which is duly promulgated 
in accordance with established proce-
dure. 

(e) The Act means the Marine Mam-
mal Protection Act (MMPA) of 1972, 16 
U.S.C. 1361 et seq., as amended by Pub. 
L. 97–58. 

(f) The Secretary means the Secretary 
of the Interior or the Secretary of 
Commerce, depending on the species 
involved. Under section 3(11) of the 
Act, the Secretary of Commerce has ju-
risdiction over members of the order 
Cetacea and members, other than wal-
ruses, of the order Pinnipedia; the Sec-
retary of the Interior has jurdisdiction 
over all other mammals. These secre-
tarial authorities have been delegated 
to the National Marine Fisheries Serv-
ice and the Fish and Wildlife Service, 
respectively. 

(g) The Service or Services means the 
Fish and Wildlife Service (FWS) and 
the National Marine Fisheries Service 
(NMFS), as appropriate depending on 
the species involved. Any determina-
tion or finding required by this part to 
be made by the ‘‘Service’’ must be 
made by the Director of the FWS or by 
the Assistant Administrator of the 
NMFS, or their delegees, as appro-
priate. 

§ 403.03 Review and approval of State 
request for management authority. 

(a) Any state may request the trans-
fer of management authority for a spe-
cies of marine mammals by submitting 
a written request to the Director of the 
Fish and Wildlife Service (‘‘Director’’) 
for species of marine mammals under 
the jurisdiction of the FWS, or to the 
Assistant Administrator for Fisheries 
of the National Marine Fisheries Serv-
ice (‘‘Assistant Administrator’’) for 
species of marine mammals under the 
jurisdiction of the NMFS. The request 
must include: 

(1) Copies of existing and proposed 
statutes, regulations, policies and 
other authorities of state law which 
comprise those aspects of the state 
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management program outlined in para-
graph (b) of this section, and, in the 
case of Alaska, paragraphs (d) (1) 
through (3) of this section; 

(2) A narrative discussion of the stat-
utes, regulations, policies and other 
authorities which comprise those as-
pects of the state management pro-
gram outlined in paragraph (b) of this 
section, and, in the case of Alaska, 
paragraph (d) of this section, which ex-
plains the program in terms of the re-
quirements of the Act and the regula-
tions of this part; and 

(3) Supplementary information as re-
quired by paragraph (c) of this section. 

(b) A request for transfer of marine 
mammal management authority will 
not be approved unless it contains the 
following: 

(1) The scientific and common names 
and estimated range of the species of 
marine mammals subject to the state 
management program. 

(2) Provisions of state law concerning 
the take of marine mammals that— 

(i) Require that the taking of marine 
mammals be humane as defined by sec-
tion 3(4) of the Act; 

(ii) Do not permit the taking of ma-
rine mammals until the following have 
occurred: 

(A) The state, pursuant to the re-
quirements of § 403.04 of this part, has 
determined that the species is at its 
Optimum Sustainable Population 
(OSP) and determined the maximum 
number of animals that may be taken 
without reducing the species below its 
OSP, and, in the case of Alaska, when 
a species is below OSP, the maximum 
numbers that can be taken for subsist-
ence uses while allowing the species to 
increase toward its OSP; 

(B) The determination as to OSP and 
maximum take are final and imple-
mented under state law; and 

(C) A cooperative allocation agree-
ment, if required under § 403.05(a) of 
this part, is implemented; 

(iii) Do not permit take in excess of 
the maximum number of animals that 
may be taken as determined pursuant 
to § 403.04 of this part; provided that for 
Alaska, subsistence take may be al-
lowed in accordance with paragraph (d) 
of this section, and if the species is 
below OSP, any level of take allowed 

for subsistence use shall permit the 
species to increase toward OSP; 

(iv) Do not permit take that is for 
scientific research or public display 
purposes except such take by or on be-
half of the state, or pursuant to a Fed-
eral permit issued under § 18.31 or 
§ 216.31 of this title; and 

(v) Regulate the incidental taking of 
the species in a manner consistent with 
section 101(a) (2), (4) and (5) of the Act. 

(3) Provisions for annually acquiring 
and evaluating data and other new evi-
dence relating to OSP of the species 
and the maximum allowable take, and 
if warranted on the basis of such eval-
uation, for requiring reevaluations of 
OSP and maximum allowable take de-
terminations pursuant to § 403.04. 

(4) Procedures for the resolution of 
differences between the state and the 
appropriate Service that might arise 
during the development of a coopera-
tive allocation agreement pursuant to 
§ 403.05(a) of this part. 

(5) Procedures for the submission of 
an annual report meeting the require-
ments of § 403.06(b) of this part to the 
appropriate Service regarding the ad-
ministration of the state management 
program during the reporting period. 

(6) A description of— 
(i) The organization of state offices 

involved in the administration and en-
forcement of the state management 
program; 

(ii) Any permit system relating to 
the marine mammals, the laws that 
apply to such permits, and the proce-
dures to be used in granting or with-
holding such permits; 

(iii) State laws relating to judicial 
review of administrative decisions as 
they relate to the state management 
program; 

(iv) State laws relating to adminis-
trative rulemaking as they relate to 
the state management program; 

(c) In addition to the aspects of the 
state management program required to 
be submitted by paragraph (b) of this 
section, the state shall submit infor-
mation, in summary form, relating to: 

(1) The anticipated staffing and fund-
ing of state offices involved in the ad-
ministration and enforcement of the 
state management program; 
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(2) Anticipated research and enforce-
ment activities relating to conserva-
tion of the species for which manage-
ment authority is sought; and 

(3) Such other materials and informa-
tion as the Service may request or 
which the state may deem necessary or 
advisable to demonstrate the compat-
ibility of the state management pro-
gram with the policy and purposes of 
the Act and the rules and regulations 
issued under the Act. 

(d) In addition to the requirements 
contained in paragraphs (b) and (c) of 
this section, a request for the transfer 
of marine mammal management au-
thority by the State of Alaska must 
contain the following concerning sub-
sistence use of the species— 

(1) A statute and regulations con-
cerning the take of marine mammals 
that ensure that 

(i) The taking of marine mammals 
species for subsistence uses will be the 
priority consumptive uses of the spe-
cies; 

(ii) If restrictions on subsistence uses 
of the species are required, such re-
strictions shall be based upon the cus-
tomary and direct dependence upon the 
species as the mainstay of livelihood, 
local residency, and the availability of 
alternative resources; and 

(iii) The taking of marine mammal 
species for subsistence uses is accom-
plished in a non-wasteful manner; 

(2) Statutes or regulations that en-
sure that the appropriate state agency 
will— 

(i) Authorize nonsubsistence con-
sumptive uses of a marine mammal 
species only if such uses will have no 
significant adverse impact on subsist-
ence uses of the species; 

(ii) Regulate nonsubsistence con-
sumptive uses in a manner which, to 
the maximum extent practicable, pro-
vides economic opportunities, includ-
ing, but not limited to, licensing of ma-
rine mammal hunting guides and the 
assignment of guiding areas, for resi-
dents of rural coastal villages of Alas-
ka who engage in subsistence uses of 
the species; and 

(iii) Make written findings sup-
porting the authorizations and regula-
tions described in this paragraph based 
solely on the administrative record be-
fore the agency; 

(3) A narrative discussion of the stat-
utes or regulations required under 
paragraph (d)(2) of this section, and 
any additional policies or procedures 
concerning the regulation of non-
subsistence consumptive uses of ma-
rine mammals. This discussion must 
explain how the State’s program satis-
fies the requirements of section 109(f) 
of the Act, namely that the regulation 
of nonsubsistence consumptive uses of 
marine mammals provides, to the max-
imum extent praticable, economic op-
portunities for the residents of rural 
coastal villages of Alaska who engage 
in subsistence uses of the species. 

(e) To assist states in preparing the 
state management program for submis-
sion, the Service will also, at the writ-
ten request of any state, make a pre-
liminary review of any aspects of the 
state management program. This re-
view will be advisory in nature and 
shall not be binding upon the Services. 
Notwithstanding preliminary review by 
the Service, once any proposed aspect 
of the state management program has 
been prepared and submitted in final 
form, it shall be subject to final review 
and approval under paragraphs (f) 
through (h) of this section. 

(f)(1) After receiving the state’s re-
quest, for management authority, the 
Service shall make an initial deter-
mination on whether the state’s man-
agement program meets the require-
ments of the Act and these regulations. 

(2) Within 45 days after receiving the 
state’s request, unless the state and 
the Service agree to another time pe-
riod, the Service shall publish a gen-
eral notice of its initial determination 
in the FEDERAL REGISTER together 
with, in the case of a positive deter-
mination, the text of a proposed rule to 
transfer management authority to the 
state. The general notice shall contain 
a summary of the major components of 
the state’s management program and 
shall indicate where the full text of the 
management program may be in-
spected or copied. The public shall be 
allowed to submit written comments 
and to request an informal public hear-
ing on the Service’s initial determina-
tion and the state’s management pro-
gram within 60 days of publication of 
the general notice. 
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(g) If requested, the Service may con-
duct an informal public hearing after 
publishing 30 days’ advance notice of 
the date, location, and time of such 
hearing in the FEDERAL REGISTER. 

(h) After considering all comments 
and other relevant information, the 
Service shall publish in the FEDERAL 
REGISTER its final determination on 
whether the state has developed and 
will implement a management program 
that meets the requirement of the Act 
and these regulations. In the case of a 
positive final determination, the Serv-
ice shall publish with the notice a final 
regulation transferring management 
authority for the species to the state 
after the following requirements are 
satisfied: 

(1) The state’s determinations pursu-
ant to § 403.04 of this part are final and 
implemented under state law; 

(2) Any cooperative allocation agree-
ment required under § 403.05(a) of this 
part is implemented; and 

(3) The state has enacted and sub-
mitted to the Service laws and policies 
that are substantially the same as 
those provided pursuant to § 403.03(a) in 
proposed form in the state’s manage-
ment program. 

§ 403.04 Determinations and hearings 
under section 109(c) of the MMPA. 

(a) Introduction. In order to gain ap-
proval of its marine mammal manage-
ment program the state must provide 
for a process, consistent with section 
109(c) of the Act, to determine the opti-
mum sustainable population of the spe-
cies and the maximum number of ani-
mals that may be taken from popu-
lations it manages without reducing 
the species below OSP. The state proc-
ess must be completed before the state 
may exercise any management author-
ity over the subject marine mammals, 
and it must include the elements set 
forth below. 

(b) Basis, purpose, and scope. The 
process set forth in this section is ap-
plicable to and required for only the 
determination of the OSP of the spe-
cies and maximum number that may be 
taken without reducing it below its 
OSP and, in the case of Alaska if the 
species is below OSP, the maximum 
number of animals that may be taken, 
if any, for subsistence uses without 

preventing the species from increasing 
toward its OSP. The state need not 
allow the maximum take, as deter-
mined in accordance with this process, 
that is biologically permissible. The 
state may change regulations estab-
lishing bag limits, quotas, seasons, 
areas, manner of take, etc. within the 
maximum biologically permissible 
take pursuant to its other rulemaking 
criteria, authority, and procedures. 
Compliance with the process set forth 
in this section would not be required 
again unless the state proposes to mod-
ify its determinations of the status of 
the species with respect to its OSP or 
the maximum permissible take from 
that species. 

(c) Initial determination by the State. 
The state agency with responsibility 
for managing the species in the event 
management authority is transferred 
to the state shall make initial deter-
minations on the basis of the best sci-
entific evidence available of: 

(1) Whether or not it is at its OSP; (2) 
if so, the maximum number of that spe-
cies that nay be taken without reduc-
ing it below its OSP; and (3) if not, in 
the case of Alaska, the maximum num-
ber of animals that may be taken, if 
any, for subsistence uses without pre-
venting the species from increasing to-
ward its OSP. 

(d) Notice and review of initial deter-
minations and request for hearing. The 
state agency shall provide notice of its 
initial determinations to the Service 
and the public and shall provide access 
to or copies of the documentation sup-
porting its determinations to the Serv-
ice and the public. The state agency 
shall indicate, in the notice of its ini-
tial determinations, the location(s) and 
hours during which such documenta-
tion may be inspected, and the costs, if 
any of copies of such documentation. 
The state agency shall also indicate in 
the notice that any interested person 
may request a hearing regarding the 
initial determinations, and the state 
shall provide a reasonable time, not 
less than 30 days, for making the re-
quest, taking into account the time re-
quired to advise the public of the ini-
tial determinations and to make the 
supporting documentation readily 
available to interested persons for 
their consideration. If a request for a 
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hearing is not made within the pre-
scribed time period, the initial deter-
minations shall be treated as final. 

(e) Notice of hearing. If a request for a 
hearing is made within the prescribed 
time period by any interested person, 
the state agency shall provide notice of 
the hearing to the Service and the pub-
lic not less than 30 days in advance of 
the scheduled date(s) of the hearing(s). 
The notice shall include the date(s), lo-
cation(s), and purpose of the hearing, a 
recitation of the initial determina-
tions, the name(s) of the person(s) who 
will preside at the hearing, and the 
manner and date by which interested 
persons must notify the state agency 
or presiding officer(s) of their desire to 
participate in the hearing. The state 
shall also make available and dis-
tribute upon request a list of witnesses 
and description of the documentation 
and other evidence that will be relied 
upon by the state’s witnesses in sup-
port of its initial determinations suffi-
ciently in advance of the hearing date 
so as to allow interested persons to 
prepare questions and supporting or re-
buttal testimony for the hearing. 

(f) Conduct of the hearing. (1) The 
hearing shall be publicly conducted and 
reported verbatim by an official re-
porter. 

(2) The state shall sponsor all written 
documentation in support of its deter-
minations with witnesses who are able, 
by virtue of training and experience, to 
respond fully to cross-examination re-
garding the facts and conclusions con-
tained therein provided that, except by 
agreement of the parties, the state 
agency may not call any witnesses or 
introduce any documentation into the 
record unless the advance notice re-
quirements of paragraph (e) of this sec-
tion are met with respect to such wit-
nesses or documentation. 

(3) Any interested person who has 
notificed the state agency of his desire 
to participate in the hearing pursuant 
to paragraph (e) of this section may 
participate in the hearing by pre-
senting oral or written testimony or 
cross-examining the witnesses or other 
parties with respect to matters rel-
evant to the state’s initial determina-
tions, provided that any such written 
documentation must be sponsored by a 
witness who is able, by virtue of train-

ing and experience, to respond fully to 
cross-examination regarding the facts 
and conclusions contained therein. 

(4) The presiding officer(s) shall con-
duct the hearing in accordance with 
such other rules of evidence, criteria, 
and procedures as are necessary and 
appropriate for the expeditious and ef-
fective determination of the issues. 
The presiding officer(s) may provide for 
oral argument and/or written briefs at 
the end of the hearing. 

(5) Final determinations on the 
issues specified in paragraph (c) of this 
section must be supported by the best 
available scientific information so as 
to insure that any taking will be con-
sistent with the maintenance of OSP. 

(g) Review of the hearing record and 
final determinations. (1) The state agen-
cy shall provide for either: 

(i) Review and evaluation of the hear-
ing record by the presiding officer(s) 
and transmittal by the presiding offi-
cer(s) of recommended final determina-
tions to the decision-maker(s) in the 
state agency; or 

(ii) Review and evaluation of the 
hearing record and final determina-
tions by the state agency without ben-
efit of any recommendations by the 
presiding officer(s). In any event, the 
final determinations by the state agen-
cy must be made solely on the basis of 
the record developed at the hearing. 
The state agency in making its final 
determinations, and/or presiding offi-
cer(s) in making his (their) rec-
ommended determinations, may not 
rely on oral or written evidence which 
was not presented at the hearing and 
made available to the parties for cross- 
examination and rebuttal testimony. 
Any such oral or written information 
transmitted to the presiding officer(s) 
or other members of the state agency 
responsible for the final determina-
tions shall be treated as ex parte com-
munications and may not be considered 
part of the record for decision. 

(2) The state agency shall make final 
determinations of the issues set forth 
in paragraph (c) of this section and 
shall include in its statement of final 
determinations a statement of findings 
and conclusions and the reasons or 
basis therefor. 
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(3) The state agency shall advise the 
Service and the public of its final de-
terminations and shall provide access 
to or copies of its decision document 
and Hearing Record. 

(h) Judicial review. The state agency’s 
final determinations after a hearing 
must be supported by substantial evi-
dence in the record of the hearing. Op-
portunity for judicial review of the 
state agency’s final determinations 
must be available under state law. The 
scope of judicial review shall be equiva-
lent to that provided for in 5 U.S.C. 
706(2) (A) through (E). 

§ 403.05 State and Federal responsibil-
ities after transfer of management 
authority. 

(a) After determinations required by 
section 403.04 of this part have been 
made in respect to a species whose 
range extends beyond the territorial 
waters of the state, the state shall not 
exercise management authority until a 
cooperative allocation agreement with 
the Secretary has been signed and the 
Service has transferred management 
authority pursuant to § 403.03(h). The 
cooperative allocation agreement shall 
provide procedures for allocating, on a 
timely basis, the maximum amount of 
take as determined by the state pursu-
ant to § 403.04 of this part. Such alloca-
tion shall give first priority to inci-
dental take within the zone described 
in section 3(14)(B) of the Act as pro-
vided for under section 101(a) of the 
Act, except that in the case of Alaska, 
first priority shall be given to subsist-
ence use. 

(b) For those species to which para-
graph (a) of this section applies, the 
state may request the Service to regu-
late the taking of the species within 
the zone described in section 3(14)(B) of 
the Act for subsistence uses and/or 
hunting in a manner consistent with 
the regulation by the state of such tak-
ing within the state. If such a request 
is made, the Service shall adopt and 
enforce within such zone, such of the 
state’s regulatory provisions as the 
Service considers to be consistent with 
the administration within such zone of 
section 101(a) of the Act. 

(c) If management authority for a 
species has been transferred to a state 
pursuant to this subpart, the Service 

shall provide to the state an oppor-
tunity to review all requests for per-
mits to remove live animals from habi-
tat within the state for scientific re-
search or public display purposes. If 
the state finds that issuance of the per-
mit would not be consistent with its 
management program for the species: 

(1) The state shall so inform the 
Service, together with the reasons for 
such finding, within 30 days of its re-
ceipt of the application, and the Serv-
ice shall not issue the permit; and 

(2) The Service shall provide to the 
permit applicant and the state an op-
portunity to adjust the permit applica-
tion or otherwise reconcile it with the 
state management program for the spe-
cies. 

(d) After management of a species 
has been transferred to the state, state 
and Federal authorities shall cooperate 
to the maximum extent practicable in 
conserving the species of marine mam-
mals. 

§ 403.06 Monitoring and review of 
State management program. 

(a) The Service has responsibility to 
monitor and review implementation of 
all state management programs ap-
proved pursuant to this part. 

(b) In order to facilitate such review, 
each state to which management au-
thority has been transferred shall sub-
mit an annual report, not later than 
120 days after the close of such state’s 
first full fiscal or calendar year fol-
lowing the effective date of the Serv-
ice’s approval of the State manage-
ment program, and at the same time 
each following year, or at such other 
time as may be agreed upon. The repot 
shall contain the following information 
current for each reporting period: 

(1) Any changes in the state laws 
which comprise those aspects of the 
state management program submitted 
pursuant to § 403.03(b), and, in the case 
of Alaska, § 403.03(d), of this part; 

(2) Pertinent new data on the marine 
mammal species or the marine eco-
systems in question including a sum-
mary of the status, trend and general 
health of the species; 

(3) A summary of available informa-
tion relating to takings under the state 
management program; 
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(4) A summary of state actions to 
protect species’ habitat; 

(5) A summary of all state research 
activity on the species; 

(6) Any significant changes in the in-
formation provided with the original 
request for transfer of management au-
thority; 

(7) A summary of enforcement activ-
ity; 

(8) A summary of budget and staffing 
levels for the marine mammal activi-
ties in the categories of research, man-
agement and enforcement; 

(9) Any other information which the 
Service may request, consistent with 
the Act as amended, or which the state 
deems necessary or advisable to facili-
tate review by the Service of state 
management of the species. 

(c) Each state having an approved 
management program shall file a re-
port, in a timely manner, not to exceed 
45 days from the occurrence of any of 
the following: 

(1) Any change in a relevant state 
law (amendments, repealers, or new 
legislation or regulations or judicial 
precedent) as submitted pursuant to 
paragraphs (b)(2) through (b)(5), and in 
the case of Alaska, paragraph (d), of 
§ 403.03 of this part that may impair the 
State’s ability to implement the pro-
gram; 

(2) Any significant natural or man-
made occurrence or any new scientific 
information that may warrant recon-
sideration of the determinations made 
pursuant to § 403.04 of this part. 

(d) All components of the state re-
quest for transfer of management au-
thority, as well as annual reports sub-
mitted under paragraph (b) of this 
section and any reports submitted 
under paragraph (c) of this section, 
shall be available for inspection and 
copying at the Office of the Chief, Divi-
sion of Wildlife Management, U.S. Fish 
and Wildlife Service, Department of 
the Interior, Washington, DC 20240, or, 
as appropriate, at the Office of Pro-
tected Species and Habitat Conserva-
tion, National Marine Fisheries Serv-
ice, National Oceanic and Atmospheric 
Administration, Department of Com-
merce, Washington, DC 20235, and at 
the appropriate Service’s regional of-
fice. 

§ 403.07 Revocation and return of 
State management authority. 

(a) Revocation of management. The 
Service shall have responsibility to re-
view management of a species trans-
ferred to a state under this part and to 
determine whether or not the imple-
mentation of the state management 
program continues to comply with the 
requirements of the Act, this part and 
the state’s approved management pro-
gram. 

(1) Upon receipt of any substantial 
factual information suggesting that 
the state management program is not 
being implemented or is being imple-
mented in a manner inconsistent with 
the Act, this part, or the state’s ap-
proved management program, the 
Service shall, as soon as practicable 
but not later than 30 days after receipt, 
determine whether or not the state 
continues to comply with the require-
ments of the Act, this part and the 
state’s approved management program. 

(2) Whenever pursuant to a review as 
specified in paragraph (a)(1) of this sec-
tion, the Service determines that any 
substantial aspect of the state manage-
ment program is not in compliance 
with the requirements of the Act, this 
part or the state’s approved manage-
ment program, it shall provide written 
notice to the state of its intent to re-
voke management authority, together 
with a statement, in detail, of those ac-
tions or failures to act upon which 
such intent to revoke is based. The 
Service shall publish notice of such in-
tent to revoke in the FEDERAL REG-
ISTER and invite public comment there-
on, and shall conduct an informal pub-
lic hearing on the matter if requested 
by the state or if the Service otherwise 
determines it to be necessary. The 
Service shall provide to the state an 
opportunity for consultation between 
the Service and the state concerning 
such actions or failures and necessary 
remedial actions to be taken by the 
state. 

(3) If within 90 days after notice is 
provided under paragraph (a)(2) of this 
section, the state has not taken such 
remedial measures as are necessary, in 
the judgment of the Service, to bring 
the state management program into 
compliance with the provision of the 
Act, this part and the state’s approved 
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management program, the Service 
shall revoke the transfer of manage-
ment authority by written notice to 
the state and publication in the FED-
ERAL REGISTER. 

(b) Voluntary return of management 
authority to the Service. (1) If a state de-
sires to return management of a spe-
cies of marine mammals to the Serv-
ice, it shall provide the Service notice 
of intent to return management. The 
Service shall accept the return of man-
agement, and such return shall become 
effective, upon publication of a notice 
in the FEDERAL REGISTER to this effect 
no sooner than 30 days (except in an 
emergency as determined by the Serv-
ice) nor longer than 60 days after the 
state has provided notice of its intent 
to return management or unless other-
wise agreed upon. 

(2) If implementation of any aspect of 
the state management program is en-
joined by court order, the state shall 
advise the Service of such injunction 
and its effect on the state management 
program. If the state determines that 
the effect of the injunction is to pre-
clude effective conservation and man-
agement of the species under the terms 
of the state management program, it 
shall so notify the Service and such no-
tification shall be treated as a notice of 
intent to return management as pro-
vided in paragraph (b)(1) of this sec-
tion. If the state determines that the 
injunction does not preclude effective 
conservation and management of ma-
rine mammals under the terms of the 
state management program, it shall so 
notify the Service together with the 
basis for the state’s determination and 
such notice shall be treated as a report 
submitted pursuant to the terms of 
§ 403.06(c)(1) of this part. In either case, 
the state shall provide notice to the 
Service as soon as practicable but not 
more than 30 days after issuance of the 
injunction. Management authority re-
turned to the Service pursuant to this 
paragraph may be re-transferred to the 
state, notwithstanding the require-
ments of § 403.03, when, in the judgment 
of the Service, the cause for return of 
management authority to the Service 
has been alleviated in such a way as to 
allow effective conservation and man-
agement of the species consistent with 

the requirements of the Act and this 
part. 

(c) When revocation of a manage-
ment authority pursuant to paragraph 
(a) of this section becomes final, or 
when a state returns management pur-
suant to paragraph (b) of this section, 
the Service shall resume such manage-
ment authority and provide for the 
conservation of the species within the 
state in accordance with the provisions 
of the Act. 

§ 403.08 List of States to which man-
agement has been transferred. 

The following states have received 
management authority pursuant to 
this part for the species listed and, 
where appropriate, cooperative alloca-
tion agreements pursuant to § 403.05(c) 
are in force: [Reserved] 

PART 424—LISTING ENDANGERED 
AND THREATENED SPECIES AND 
DESIGNATING CRITICAL HABITAT 

Subpart A—General Provisions 

Sec. 
424.01 Scope and purpose. 
424.02 Definitions. 

Subpart B—Revision of the Lists 

424.10 General. 
424.11 Factors for listing, delisting, or re-

classifying species. 
424.12 Criteria for designating critical habi-

tat. 
424.13 Sources of information and relevant 

data. 
424.14 Petitions. 
424.15 Notices of review. 
424.16 Proposed rules. 
424.17 Time limits and required actions. 
424.18 Final rules—general. 
424.19 Final rules—impact analysis of crit-

ical habitat. 
424.20 Emergency rules. 
424.21 Periodic review. 

AUTHORITY: Pub. L. 93–205, 87 Stat. 884; 
Pub. L. 95–632, 92 Stat. 3751; Pub. L. 96–159, 93 
Stat. 1225; Pub. L. 97–304, 96 Stat. 1411 (16 
U.S.C. 1531 et seq.). 

SOURCE: 49 FR 38908, Oct. 1, 1984, unless 
otherwise noted. 
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Subpart A—General Provisions 
§ 424.01 Scope and purpose. 

(a) Part 424 provides rules for revis-
ing the Lists of Endangered and 
Threatened Wildlife and Plants and, 
where appropriate, designating or re-
vising their critical habitats. Criteria 
are provided for determining species to 
be endangered or threatened and for 
designating critical habitats. Proce-
dures for receiving and considering pe-
titions to revise the lists and for con-
ducting periodic reviews of listed spe-
cies also are established. 

(b) The purpose of these rules is to 
interpret and implement those portions 
of the Endangered Species Act of 1973, 
as amended (16 U.S.C. 1531 et seq.), that 
pertain to the listing of species and the 
determination of critical habitats. 

§ 424.02 Definitions. 
(a) The definitions of terms in 50 CFR 

402.02 shall apply to this part 424, ex-
cept as otherwise stated. 

(b) Candidate means any species being 
considered by the Secretary for listing 
as an endangered or a threatened spe-
cies, but not yet the subject of a pro-
posed rule. 

(c) Conservation, conserve, and con-
serving mean to use and the use of all 
methods and procedures that are nec-
essary to bring any endangered or 
threatened species to the point at 
which the measures provided pursuant 
to the Act are no longer necessary. 
Such methods and procedures include, 
but are not limited to, all activities as-
sociated with scientific resources man-
agement such as research, census, law 
enforcement, habitat acquisition and 
maintenance, propagation, live trap-
ping, and transplantation, and, in the 
extraordinary case where population 
pressures within a given ecosystem 
cannot be otherwise relieved, may in-
clude regulated taking. 

(d) Critical habitat means (1) the spe-
cific areas within the geographical 
area currently occupied by a species, at 
the time it is listed in accordance with 
the Act, on which are found those phys-
ical or biological features (i) essential 
to the conservation of the species and 
(ii) that may require special manage-
ment considerations or protection, and 
(2) specific areas outside the geo-

graphical area occupied by a species at 
the time it is listed upon a determina-
tion by the Secretary that such areas 
are essential for the conservation of 
the species. 

(e) Endangered species means a species 
that is in danger of extinction through-
out all or a significant portion of its 
range. 

(f) List or lists means the Lists of En-
dangered and Threatened Wildlife and 
Plants found at 50 CFR 17.11(h) or 
17.12(h). 

(g) Plant means any member of the 
plant kingdom, including, without lim-
itation, seeds, roots, and other parts 
thereof. 

(h) Public hearing means an informal 
hearing to provide the public with the 
opportunity to give comments and to 
permit an exchange of information and 
opinion on a proposed rule. 

(i) Secretary means the Secretary of 
the Interior or the Secretary of Com-
merce, as appropriate, or their author-
ized representatives. 

(j) Special management considerations 
or protection means any methods or pro-
cedures useful in protecting physical 
and biological features of the environ-
ment for the conservation of listed spe-
cies. 

(k) Species includes any species or 
subspecies of fish, wildlife, or plant, 
and any distinct population segment of 
any vertebrate species that interbreeds 
when mature. Excluded is any species 
of the Class Insecta determined by the 
Secretary to constitute a pest whose 
protection under the provisions of the 
Act would present an overwhelming 
and overriding risk to man. 

(l) State agency means any State 
agency, department, board, commis-
sion, or other governmental entity 
that is responsible for the management 
and conservation of fish, plant, or wild-
life resources within a State. 

(m) Threatened species means any spe-
cies that is likely to become an endan-
gered species within the foreseeable fu-
ture throughout all or a significant 
portion of its range. 

(n) Wildlife or fish and wildlife means 
any member of the animal kingdom, 
including without limitation, any 
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vertebrate, mollusk, crustacean, ar-
thropod, or other invertebrate, and in-
cludes any part, product, egg, or off-
spring thereof, or the dead body or 
parts thereof. 

Subpart B—Revision of the Lists 
§ 424.10 General. 

The Secretary may add a species to 
the lists or designate critical habitat, 
delete a species or critical habitat, 
change the listed status of a species, 
revise the boundary of an area des-
ignated as critical habitat, or adopt or 
modify special rules (see 50 CFR 17.40– 
17.48 and parts 222 and 227) applied to a 
threatened species only in accordance 
with the procedures of this part. 

§ 424.11 Factors for listing, delisting, 
or reclassifying species. 

(a) Any species or taxonomic group of 
species (e.g., genus, subgenus) as de-
fined in § 424.02(k) is eligible for listing 
under the Act. A taxon of higher rank 
than species may be listed only if all 
included species are individually found 
to be endangered or threatened. In de-
termining whether a particular taxon 
or population is a species for the pur-
poses of the Act, the Secretary shall 
rely on standard taxonomic distinc-
tions and the biological expertise of 
the Department and the scientific com-
munity concerning the relevant taxo-
nomic group. 

(b) The Secretary shall make any de-
termination required by paragraphs (c) 
and (d) of this section solely on the 
basis of the best available scientific 
and commercial information regarding 
a species’ status, without reference to 
possible economic or other impacts of 
such determination. 

(c) A species shall be listed or reclas-
sified if the Secretary determines, on 
the basis of the best scientific and com-
mercial data available after conducting 
a review of the species’ status, that the 
species is endangered or threatened be-
cause of any one or a combination of 
the following factors: 

(1) The present or threatened de-
struction, modification, or curtailment 
of its habitat or range; 

(2) Over utilization for commercial, 
recreational, scientific, or educational 
purposes; 

(3) Disease or predation; 
(4) The inadequacy of existing regu-

latory mechanisms; or 
(5) Other natural or manmade factors 

affecting its continued existence. 
(d) The factors considered in 

delisting a species are those in para-
graph (c) of this section as they relate 
to the definitions of endangered or 
threatened species. Such removal must 
be supported by the best scientific and 
commercial data available to the Sec-
retary after conducting a review of the 
status of the species. A species may be 
delisted only if such data substantiate 
that it is neither endangered nor 
threatened for one or more of the fol-
lowing reasons: 

(1) Extinction. Unless all individuals 
of the listed species had been pre-
viously identified and located, and 
were later found to be extirpated from 
their previous range, a sufficient period 
of time must be allowed before 
delisting to indicate clearly that the 
species is extinct. 

(2) Recovery. The principal goal of the 
U.S. Fish and Wildlife Service and the 
National Marine Fisheries Service is to 
return listed species to a point at 
which protection under the Act is no 
longer required. A species may be 
delisted on the basis of recovery only if 
the best scientific and commercial data 
available indicate that it is no longer 
endangered or threatened. 

(3) Original data for classification in 
error. Subsequent investigations may 
show that the best scientific or com-
mercial data available when the spe-
cies was listed, or the interpretation of 
such data, were in error. 

(e) The fact that a species of fish, 
wildlife, or plant is protected by the 
Convention on International Trade in 
Endangered Species of Wild Fauna and 
Flora (see part 23 of this title 50) or a 
similar international agreement on 
such species, or has been identified as 
requiring protection from unrestricted 
commerce by any foreign nation, or to 
be in danger of extinction or likely to 
become so within the foreseeable fu-
ture by any State agency or by any 
agency of a foreign nation that is re-
sponsible for the conservation of fish, 
wildlife, or plants, may constitute evi-
dence that the species is endangered or 
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threatened. The weight given such evi-
dence will vary depending on the inter-
national agreement in question, the 
criteria pursuant to which the species 
is eligible for protection under such au-
thorities, and the degree of protection 
afforded the species. The Secretary 
shall give consideration to any species 
protected under such an international 
agreement, or by any State or foreign 
nation, to determine whether the spe-
cies is endangered or threatened. 

(f) The Secretary shall take into ac-
count, in making determinations under 
paragraph (c) or (d) of this section, 
those efforts, if any, being made by any 
State or foreign nation, or any polit-
ical subdivision of a State or foreign 
nation, to protect such species, wheth-
er by predator control, protection of 
habitat and food supply, or other con-
servation practices, within any area 
under its jurisdiction, or on the high 
seas. 

§ 424.12 Criteria for designating crit-
ical habitat. 

(a) Critical habitat shall be specified 
to the maximum extent prudent and 
determinable at the time a species is 
proposed for listing. If designation of 
critical habitat is not prudent or if 
critical habitat is not determinable, 
the reasons for not designating critical 
habitat will be stated in the publica-
tion of proposed and final rules listing 
a species. A final designation of crit-
ical habitat shall be made on the basis 
of the best scientific data available, 
after taking into consideration the 
probable economic and other impacts 
of making such a designation in ac-
cordance with § 424.19. 

(1) A designation of critical habitat is 
not prudent when one or both of the 
following situations exist: 

(i) The species is threatened by tak-
ing or other human activity, and iden-
tification of critical habitat can be ex-
pected to increase the degree of such 
threat to the species, or 

(ii) Such designation of critical habi-
tat would not be beneficial to the spe-
cies. 

(2) Critical habitat is not deter-
minable when one or both of the fol-
lowing situations exist: 

(i) Information sufficient to perform 
required analyses of the impacts of the 
designation is lacking, or 

(ii) The biological needs of the spe-
cies are not sufficiently well known to 
permit identification of an area as crit-
ical habitat. 

(b) In determining what areas are 
critical habitat, the Secretary shall 
consider those physical and biological 
features that are essential to the con-
servation of a given species and that 
may require special management con-
siderations or protection. Such require-
ments include, but are not limited to 
the following: 

(1) Space for individual and popu-
lation growth, and for normal behav-
ior; 

(2) Food, water, air, light, minerals, 
or other nutritional or physiological 
requirements; 

(3) Cover or shelter; 
(4) Sites for breeding, reproduction, 

rearing of offspring, germination, or 
seed dispersal; and generally; 

(5) Habitats that are protected from 
disturbance or are representative of 
the historic geographical and ecologi-
cal distributions of a species. 
When considering the designation of 
critical habitat, the Secretary shall 
focus on the principal biological or 
physical constituent elements within 
the defined area that are essential to 
the conservation of the species. Known 
primary constituent elements shall be 
listed with the critical habitat descrip-
tion. Primary constituent elements 
may include, but are not limited to, 
the following: roost sites, nesting 
grounds, spawning sites, feeding sites, 
seasonal wetland or dryland, water 
quality or quantity, host species or 
plant pollinator, geological formation, 
vegetation type, tide, and specific soil 
types. 

(c) Each critical habitat will be de-
fined by specific limits using reference 
points and lines as found on standard 
topographic maps of the area. Each 
area will be referenced to the State(s), 
county(ies), or other local govern-
mental units within which all or part 
of the critical habitat is located. Un-
less otherwise indicated within the 
critical habitat descriptions, the 
names of the State(s) and county(ies) 
are provided for information only and 
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do not constitute the boundaries of the 
area. Ephemeral reference points (e.g., 
trees, sand bars) shall not be used in 
defining critical habitat. 

(d) When several habitats, each satis-
fying the requirements for designation 
as critical habitat, are located in prox-
imity to one another, an inclusive area 
may be designated as critical habitat. 

Example: Several dozen or more small 
ponds, lakes, and springs are found in a 
small local area. The entire area could be 
designated critical habitat if it were con-
cluded that the upland areas were essential 
to the conservation of an aquatic species lo-
cated in the ponds and lakes. 

(e) The Secretary shall designate as 
critical habitat areas outside the geo-
graphical area presently occupied by a 
species only when a designation lim-
ited to its present range would be inad-
equate to ensure the conservation of 
the species. 

(f) Critical habitat may be designated 
for those species listed as threatened or 
endangered but for which no critical 
habitat has been previously designated. 

(g) Existing critical habitat may be 
revised according to procedures in this 
section as new data become available 
to the Secretary. 

(h) Critical habitat shall not be des-
ignated within foreign countries or in 
other areas outside of United States ju-
risdiction. 

§ 424.13 Sources of information and 
relevant data. 

When considering any revision of the 
lists, the Secretary shall consult as ap-
propriate with affected States, inter-
ested persons and organizations, other 
affected Federal agencies, and, in co-
operation with the Secretary of State, 
with the country or countries in which 
the species concerned are normally 
found or whose citizens harvest such 
species from the high seas. Data re-
viewed by the Secretary may include, 
but are not limited to scientific or 
commercial publications, administra-
tive reports, maps or other graphic ma-
terials, information received from ex-
perts on the subject, and comments 
from interested parties. 

§ 424.14 Petitions. 
(a) General. Any interested person 

may submit a written petition to the 

Secretary requesting that one of the 
actions described in § 424.10 be taken. 
Such a document must clearly identify 
itself as a petition and be dated. It 
must contain the name, signature, ad-
dress, telephone number, if any, and 
the association, institution, or busi-
ness affiliation, if any, of the peti-
tioner. The Secretary shall acknowl-
edge in writing receipt of such a peti-
tion within 30 days. 

(b) Petitions to list, delist, or reclassify 
species. (1) To the maximum extent 
practicable, within 90 days of receiving 
a petition to list, delist, or reclassify a 
species, the Secretary shall make a 
finding as to whether the petition pre-
sents substantial scientific or commer-
cial information indicating that the 
petitioned action may be warranted. 
For the purposes of this section, ‘‘sub-
stantial information’’ is that amount 
of information that would lead a rea-
sonable person to believe that the 
measure proposed in the petition may 
be warranted. The Secretary shall 
promptly publish such finding in the 
FEDERAL REGISTER and so notify the 
petitioner. 

(2) In making a finding under para-
graph (b)(1) of this section, the Sec-
retary shall consider whether such pe-
tition— 

(i) Clearly indicates the administra-
tive measure recommended and gives 
the scientific and any common name of 
the species involved; 

(ii) Contains detailed narrative jus-
tification for the recommended meas-
ure, describing, based on available in-
formation, past and present numbers 
and distribution of the species involved 
and any threats faced by the species; 

(iii) Provides information regarding 
the status of the species over all or a 
significant portion of its range; and 

(iv) Is accompanied by appropriate 
supporting documentation in the form 
of bibliographic references, reprints of 
pertinent publications, copies of re-
ports or letters from authorities, and 
maps. 

The petitioner may provide informa-
tion that describes any recommended 
critical habitat as to boundaries and 
physical features, and indicates any 
benefits and/or adverse effects on the 
species that would result from such 
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designation. Such information, how-
ever, will not be a basis for the deter-
mination of the substantiality of a pe-
tition. 

(3) Upon making a positive finding 
under paragraph (b)(1) of this section, 
the Secretary shall commence a review 
of the status of the species concerned 
and shall make, within 12 months of re-
ceipt of such petition, one of the fol-
lowing findings: 

(i) The petitioned action is not war-
ranted, in which case the Secretary 
shall promptly publish such finding in 
the FEDERAL REGISTER and so notify 
the petitioner. 

(ii) The petitioned action is war-
ranted, in which case the Secretary 
shall promptly publish in the FEDERAL 
REGISTER a proposed regulation to im-
plement the action pursuant to § 424.16 
of this part, or 

(iii) The petitioned action is war-
ranted, but that— 

(A) The immediate proposal and 
timely promulgation of a regulation to 
implement the petitioned action is pre-
cluded because of other pending pro-
posals to list, delist, or reclassify spe-
cies, and 

(B) Expeditious progress is being 
made to list, delist, or reclassify quali-
fied species, 
in which case, such finding shall be 
promptly published in the FEDERAL 
REGISTER together with a description 
and evaluation of the reasons and data 
on which the finding is based. 

(4) If a finding is made under para-
graph (b)(3)(iii) of this section with re-
gard to any petition, the Secretary 
shall, within 12 months of such finding, 
again make one of the findings de-
scribed in paragraph (b)(3) with regard 
to such petition, but no further finding 
of substantial information will be re-
quired. 

(c) Petitions to revise critical habitat. 
(1) To the maximum extent prac-
ticable, within 90 days of receiving a 
petition to revise a critical habitat 
designation, the Secretary shall make 
a finding as to whether the petition 
presents substantial scienific informa-
tion indicating that the revision may 
be warranted. The Secretary shall 
promptly publish such finding in the 
FEDERAL REGISTER and so notify the 
petitioner. 

(2) In making the finding required by 
paragraph (c)(1) of this section, the 
Secretary shall consider whether a pe-
tition contains— 

(i) Information indicating that areas 
petitioned to be added to critical habi-
tat contain physical and biological fea-
tures essential to, and that may re-
quire special management to provide 
for, the conservation of the species in-
volved; or 

(ii) Information indicating that areas 
designated as critical habitat do not 
contain resources essential to, or do 
not require special management to pro-
vide for, the conservation of the species 
involved. 

(3) Within 12 months after receiving a 
petition found under paragraph (c)(1) of 
this section to present substantial in-
formation indicating that revision of a 
critical habitat may be warranted, the 
Secretary shall determine how he in-
tends to proceed with the requested re-
vision, and shall promptly publish no-
tice of such intention in the FEDERAL 
REGISTER. 

(d) Petitions to designate critical habi-
tat or adopt special rules. Upon receiving 
a petition to designate critical habitat 
or to adopt a special rule to provide for 
the conservation of a species, the Sec-
retary shall promptly conduct a review 
in accordance with the Administrative 
Procedure Act (5 U.S.C. 553) and appli-
cable Departmental regulations, and 
take appropriate action. 

§ 424.15 Notices of review. 
(a) If the Secretary finds that one of 

the actions described in § 424.10 may be 
warranted, but that the available evi-
dence is not sufficiently definitive to 
justify proposing the action at that 
time, a notice of review may be pub-
lished in the FEDERAL REGISTER. The 
notice will describe the measure under 
consideration, briefly explain the rea-
sons for considering the action, and so-
licit comments and additional informa-
tion on the action under consideration. 

(b) The Secretary from time to time 
also may publish notices of review con-
taining the names of species that are 
considered to be candidates for listing 
under the Act and indicating whether 
sufficient scientific or commercial in-
formation is then available to warrant 
proposing to list such species, the 
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names of species no longer being con-
sidered for listing, or the names of list-
ed species being considered for 
delisting or reclassification. However, 
none of the substantive or procedural 
provisions of the Act apply to a species 
that is designated as a candidate for 
listing. 

(c) Such notices of review will invite 
comment from all interested parties 
regarding the status of the species 
named. At the time of publication of 
such a notice, notification in writing 
will be sent to State agencies in any af-
fected States, known affected Federal 
agencies, and, to the greatest extent 
practicable, through the Secretary of 
State, to the governments of any for-
eign countries in which the subject spe-
cies normally occur. 

§ 424.16 Proposed rules. 
(a) General. Based on the information 

received through §§ 424.13, 424.14, 424.15, 
and 424.21, or through other available 
avenues, the Secretary may propose re-
vising the lists as described in § 424.10. 

(b) Contents. A notice of a proposed 
rule to carry out one of the actions de-
scribed in § 424.10 shall contain the 
complete text of the proposed rule, a 
summary of the data on which the pro-
posal is based (including, as appro-
priate, citation of pertinent informa-
tion sources), and shall show the rela-
tionship of such data to the rule pro-
posed. If such a rule designates or re-
vises critical habitat, such summary 
shall, to the maximum extent prac-
ticable, include a brief description and 
evaluation of those activities (whether 
public or private) that, in the opinion 
of the Secretary, if undertaken, may 
adversely modify such habitat, or may 
be affected by such designation. Any 
proposed rule to designate or revise 
critical habitat shall contain a map of 
such habitat. Any such notice pro-
posing the listing, delisting, or reclas-
sification of a species or the designa-
tion or revision of critical habitat shall 
also include a summary of factors af-
fecting the species and/or critical habi-
tat. 

(c) Procedures—(1) Notifications. In the 
case of any proposed rule to list, delist, 
or reclassify a species, or to designate 
or revise critical habitat, the Secretary 
shall— 

(i) Publish notice of the proposal in 
the FEDERAL REGISTER; 

(ii) Give actual notice of the pro-
posed regulation (including the com-
plete text of the regulation) to the 
State agency in each State in which 
the species is believed to occur, and to 
each county or equivalent jurisdiction 
therein in which the species is believed 
to occur, and invite the comment of 
each such agency and jurisdiction; 

(iii) Give notice of the proposed regu-
lation to any Federal agencies, local 
authorities, or private individuals or 
organizations known to be affected by 
the rule; 

(iv) Insofar as practical, and in co-
operation with the Secretary of State, 
give notice of the proposed regulation 
to list, delist, or reclassify a species to 
each foreign nation in which the spe-
cies is believed to occur or whose citi-
zens harvest the species on the high 
seas, and invite the comment of such 
nation; 

(v) Give notice of the proposed regu-
lation to such professional scientific 
organizations as the Secretary deems 
appropriate; and 

(vi) Publish a summary of the pro-
posed regulation in a newspaper of gen-
eral circulation in each area of the 
United States in which the species is 
believed to occur. 

(2) Period of public comments. At least 
60 days shall be allowed for public com-
ment following publication in the FED-
ERAL REGISTER of a rule proposing the 
listing, delisting, or reclassification of 
a species, or the designation or revision 
of critical habitat. All other proposed 
rules shall be subject to a comment pe-
riod of at least 30 days following publi-
cation in the FEDERAL REGISTER. The 
Secretary may extend or reopen the pe-
riod for public comment on a proposed 
rule upon a finding that there is good 
cause to do so. A notice of any such ex-
tension or reopening shall be published 
in the FEDERAL REGISTER, and shall 
specify the basis for so doing. 

(3) Public hearings. The Secretary 
shall promptly hold at least one public 
hearing if any person so requests with-
in 45 days of publication of a proposed 
regulation to list, delist, or reclassify a 
species, or to designate or revise crit-
ical habitat. Notice of the location and 
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time of any such hearing shall be pub-
lished in the FEDERAL REGISTER not 
less than 15 days before the hearing is 
held. 

§ 424.17 Time limits and required ac-
tions. 

(a) General. (1) Within 1 year of the 
publication of a rule proposing to de-
termine whether a species is an endan-
gered or threatened species, or to des-
ignate or revise critical habitat, the 
Secretary shall publish one of the fol-
lowing in the FEDERAL REGISTER: 

(i) A final rule to implement such de-
termination or revision, 

(ii) A finding that such revision 
should not be made, 

(iii) A notice withdrawing the pro-
posed rule upon a finding that avail-
able evidence does not justify the ac-
tion proposed by the rule, or 

(iv) A notice extending such 1-year 
period by an additional period of not 
more than 6 months because there is 
substantial disagreement among sci-
entists knowledgeable about the spe-
cies concerned regarding the suffi-
ciency or accuracy of the available 
data relevant to the determination or 
revision concerned. 

(2) If an extension is made under 
paragraph (a)(1)(iv) of this section, the 
Secretary shall, within the extended 
period, take one of the actions de-
scribed in paragraphs (a)(1) (i), (ii), or 
(iii) of this section. 

(3) If a proposed rule is withdrawn 
under paragraph (a)(1)(iii) of this sec-
tion, the notice of withdrawal shall set 
forth the basis upon which the pro-
posed rule has been found not to be 
supported by available evidence. The 
Secretary shall not again propose a 
rule withdrawn under such provision 
except on the basis of sufficient new in-
formation that warrants a reproposal. 

(b) Critical habitat designations. A 
final rule designating critical habitat 
of an endangered or a threatened spe-
cies shall to the extent permissible 
under § 424.12 be published concurrently 
with the final rule listing such species, 
unless the Secretary deems that— 

(1) It is essential to the conservation 
of such species that it be listed prompt-
ly; or 

(2) Critical habitat of such species is 
not then determinable, 

in which case, the Secretary, with re-
spect to the proposed regulation to des-
ignate such habitat, may extend the 1- 
year period specified in paragraph (a) 
of this section by not more than one 
additional year. Not later than the 
close of such additional year the Sec-
retary must publish a final regulation, 
based on such data as may be available 
at that time, designating, to the max-
imum extent prudent, such habitat. 

§ 424.18 Final rules—general. 

(a) Contents. A final rule promulgated 
to carry out the purposes of the Act 
will be published in the FEDERAL REG-
ISTER. This publication will contain the 
complete text of the rule, a summary 
of the comments and recommendations 
received in response to the proposal 
(including applicable public hearings), 
summaries of the data on which the 
rule is based and the relationship of 
such data to the final rule, and a de-
scription of any conservation measures 
available under the rule. Publication of 
a final rule to list, delist, or reclassify 
a species or designate or revise critical 
habitat shall also provide a summary 
of factors affecting the species. A rule 
designating or revising critical habitat 
will also contain a description of the 
boundaries and a map of such habitat 
and will, to the maximum extent prac-
ticable, be accompanied by a brief de-
scription and evaluation of those ac-
tivities (whether public or private) 
that might occur in the area and 
which, in the opinion of the Secretary, 
may adversly modify such habitat or 
be affected by such designation. 

(b) Effective date. A final rule shall 
take effect— 

(1) Not less than 30 days after it is 
published in the FEDERAL REGISTER, 
except as otherwise provided for good 
cause found and published with the 
rule; and 

(2) Not less than 90 days after (i) pub-
lication in the FEDERAL REGISTER of 
the proposed rule, and (ii) actual noti-
fication of any affected State agencies 
and counties or equivalent jurisdic-
tions in accordance with 
§ 424.16(c)(1)(ii). 

(c) Disagreement with State agency. If a 
State agency, given notice of a pro-
posed rule in accordance with 
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§ 424.16(c)(1)(ii), submits comments dis-
agreeing in whole or in part with a pro-
posed rule, and the Secretary issues a 
final rule that is in conflict with such 
comments, or if the Secretary fails to 
adopt a regulation for which a State 
agency has made a petition in accord-
ance with § 424.14, the Secretary shall 
provide such agency with a written jus-
tification for the failure to adopt a rule 
consistent with the agency’s comments 
or petition. 

§ 424.19 Final rules—impact analysis 
of critical habitat. 

The Secretary shall identify any sig-
nificant activities that would either af-
fect an area considered for designation 
as critical habitat or be likely to be af-
fected by the designation, and shall, 
after proposing designation of such an 
area, consider the probable economic 
and other impacts of the designation 
upon proposed or ongoing activities. 
The Secretary may exclude any portion 
of such an area from the critical habi-
tat if the benefits of such exclusion 
outweigh the benefits of specifying the 
area as part of the critical habitat. The 
Secretary shall not exclude any such 
area if, based on the best scientific and 
commercial data available, he deter-
mines that the failure to designate 
that area as critical habitat will result 
in the extinction of the species con-
cerned. 

§ 424.20 Emergency rules. 
(a) Sections 424.16, 424.17, 424.18, and 

424.19 notwithstanding, the Secretary 
may at any time issue a regulation im-
plementing any action described in 
§ 424.10 in regard to any emergency pos-

ing a significant risk to the well-being 
of a species of fish, wildlife, or plant. 
Such rules shall, at the discretion of 
the Secretary, take effect immediately 
on publication in the FEDERAL REG-
ISTER. In the case of any such action 
that applies to a resident species, the 
Secretary shall give actual notice of 
such regulation to the State agency in 
each State in which such species is be-
lieved to occur. Publication in the FED-
ERAL REGISTER of such an emergency 
rule shall provide detailed reasons why 
the rule is necessary. An emergency 
rule shall cease to have force and effect 
after 240 days unless the procedures de-
scribed in §§ 424.16, 424.17, 424.18, and 
424.19 (as appropriate) have been com-
plied with during that period. 

(b) If at any time after issuing an 
emergency rule, the Secretary deter-
mines, on the basis of the best sci-
entific and commercial data available, 
that substantial evidence does not then 
exist to warrant such rule, it shall be 
withdrawn. 

§ 424.21 Periodic review. 
At least once every 5 years, the Sec-

retary shall conduct a review of each 
listed species to determine whether it 
should be delisted or reclassified. Each 
such determination shall be made in 
accordance with §§ 424.11, 424.16, and 
424.17 of this part, as appropriate. A no-
tice announcing those species under ac-
tive review will be published in the 
FEDERAL REGISTER. Notwithstanding 
this section’s provisions, the Secretary 
may review the status of any species at 
any time based upon a petition (see 
§ 424.14) or upon other data available to 
the Service. 

SUBCHAPTER B [RESERVED] 
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SUBCHAPTER C—ENDANGERED SPECIES EXEMPTION 
PROCESS 

PART 450—GENERAL PROVISIONS 

AUTHORITY: Endangered Species Act of 
1973, 16 U.S.C. 1531, et seq., as amended. 

§ 450.01 Definitions 
The following definitions apply to 

terms used in this subchapter. 
Act means the Endangered Species 

Act of 1973, as amended, 16 U.S.C. 1531, 
et seq. 

Agency action means all actions of 
any kind authorized, funded or carried 
out, in whole or in part by Federal 
agencies, including, in the instance of 
an application for a permit or license, 
the underlying activity for which the 
permit or license is sought. 

Alternative courses of action means all 
reasonable and prudent alternatives, 
including both no action and alter-
natives extending beyond original 
project objectives and acting agency 
jurisidiction. 

Benefits means all benefits of an 
agency action, both tangible and intan-
gible, including but not limited to eco-
nomic, environmental and cultural 
benefits. 

Biological assessment means the report 
prepared pursuant to section 7(c) of the 
Act, 16 U.S.C. 1536(c). 

Biological opinion means the written 
statement prepared pursuant to section 
7(b) of the Act, 16 U.S.C. 1536(b). 

Chairman means the Chairman of the 
Endangered Species Committee, who is 
the Secretary of the Interior. 

Committee means the Endangered Spe-
cies Committee established pursuant to 
section 7(e) of the Act, 16 U.S.C. 1536(e). 

Critical habitat refers to those areas 
listed as Critical Habitat in 50 CFR 
parts 17 and 226. 

Destruction or adverse modification is 
defined at 50 CFR 402.02. 

Federal agency means any depart-
ment, agency or instrumentality of the 
United States. 

Irreversible or irretrievable commitment 
of resources means any commitment of 
resources which has the effect of fore-
closing the formulation or implemen-
tation of any reasonable or prudent al-

ternatives which would not violate sec-
tion 7(a)(2) of the Act. 

Jeopardize the continued existence of is 
defined at 50 CFR 402.02. 

Mitigation and enhancement measures 
means measures, including live propa-
gation, tranplantation, and habitat ac-
quisition and improvement, necessary 
and appropriate (a) to minimize the ad-
verse effects of a proposed action on 
listed species or their critical habitats 
and/or (b) to improve the conservation 
status of the species beyond that which 
would occur without the action. The 
measures must be likely to protect the 
listed species or the critical habitat, 
and be reasonable in their cost, the 
availability of the technology required 
to make them effective, and other con-
siderations deemed relevant by the 
Committee. 

Permit or license applicant means any 
person whose application to an agency 
for a permit or license has been denied 
primarily because of the application of 
section 7(a)(2) of the Act, 16 U.S.C. 
1536(a)(2). 

Person means an individual, corpora-
tion, partnership, trust, association, or 
any other private entity, or any public 
body or officer, employee, agent, de-
partment, or instrumentality of the 
Federal government, of any State or 
political subdivision thereof, or of any 
foreign government. 

Proposed action means the action pro-
posed by the Federal agency or by a 
permit or license applicant, for which 
exemption is sought. 

Secretary means the Secretary of the 
Interior or the Secretary of Commerce, 
or his or her delegate, depending upon 
which Secretary has responsibility for 
the affected species as determined pur-
suant to 50 CFR 402.01. 

Service means the United States Fish 
and Wildlife Service or the National 
Marine Fisheries Service, as appro-
priate. 

To the extent that such information is 
available to the applicant means all per-
tinent information the applicant has 
on the subject matter at the time the 
application is submitted, and all other 
pertinent information obtainable from 
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the appropriate Federal agency pursu-
ant to a Freedom of Information Act 
request. 

[50 FR 8126, Feb. 28, 1985] 

PART 451—APPLICATION 
PROCEDURE 

Sec. 
451.01 Definitions. 
451.02 Applications for exemptions. 
451.03 Endangered Species Committee. 

AUTHORITY: Endangered Species Act of 
1973, 16 U.S.C. 1531 et seq., as amended. 

SOURCE: 50 FR 8127, Feb. 28, 1985, unless 
otherwise noted. 

§ 451.01 Definitions. 
All definitions contained in 50 CFR 

450.01 are applicable to this part. 

§ 451.02 Applications for exemptions. 
(a) Scope. This section prescribes the 

application procedures for applying for 
an exemption from the requirements of 
section 7(a)(2) of the Endangered Spe-
cies Act, as amended. 

(b) Where to apply. Applications 
should be made to the appropriate Sec-
retary(ies) by writing: 

(1) The Secretary, Attention: Endan-
gered Species Committee, Department 
of the Interior, 18th and C Street, NW., 
Washington, DC 20240. 

(2) The Secretary, Department of 
Commerce, 14th Street and Constitu-
tion Avenue NW., Washington, DC 
20030. 

(c) Who may apply. (1) A Federal 
agency, (2) the Governor of the State in 
which an agency action will occur, if 
any, or (3) a permit or license applicant 
may apply to the Secretary for an ex-
emption for an agency action if, after 
consultation under section 7(a)(2) of 
the Act, the Secretary’s opinion indi-
cates that the agency action would vio-
late section 7(a)(2) of the Act. 

(d) When to apply. (1) Except in the 
case of agency action involving a per-
mit or license application, an applica-
tion for an exemption must be sub-
mitted to the Secretary within 90 days 
following the termination of the con-
sultation process. 

(2) In the case of agency action in-
volving a permit or license application, 
an application for an exemption may 

be submitted after the Federal agency 
concerned formally denies the permit 
or license. An applicant denied a per-
mit or license may not simultaneously 
seek administrative review within the 
permitting or licensing agency and 
apply for an exemption. If administra-
tive review is sought, an application 
for an exemption may be submitted if 
that review results in a formal denial 
of the permit or license. For an exemp-
tion application to be considered, it 
must be submitted within 90 days after 
the date of a formal denial of a permit 
or license. 

(e) Contents of the application when 
submitted. Exemption applicants must 
provide the following information at 
the time the application is submitted. 

(1) Name, mailing address, and phone 
number, including the name and tele-
phone number of an individual to be 
contacted regarding the application. 

(2) If the applicant is a Federal agen-
cy: 

(i) A comprehensive description of 
the proposed agency action and if a li-
cense or permit denial is involved, a 
comprehensive description of the li-
cense or permit applicant’s proposed 
action. 

(ii) In the case of a denial of a license 
or permit, a description of the permit 
or license sought, including a state-
ment of who in the Federal agency de-
nied the permit or license, the grounds 
for the denial, and a copy of the permit 
or license denial. 

(iii) A description of all permit(s), li-
cense(s) or other legal requirements 
which have been satisfied or obtained, 
or which must still be satisfied or ob-
tained, before the proposed action can 
proceed. 

(iv) A description of the consultation 
process carried out pursuant to section 
7(a) of the Act. 

(v) A copy of the biological assess-
ment, if one was prepared. 

(vi) A copy of the biological opinion. 
(vii) A description of each alternative 

to the proposed action considered by 
the Federal agency, by the licensing or 
permitting agency, and by the permit 
or license applicant, to the extent 
known. 
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(viii) A statement describing why the 
proposed agency action cannot be al-
tered or modified to avoid violating 
section 7(a)(2) of the Act. 

(ix) A description of resources com-
mitted by the Federal agency, or the 
permit or license applicant, if any, to 
the proposed action subsequent to the 
initiation of consultation. 

(3) If the applicant is a permit or li-
cense applicant other than a Federal 
agency: 

(i) A comprehensive description of 
the applicant’s proposed action. 

(ii) A description of the permit or li-
cense sought from the Federal agency, 
including a statement of who in that 
agency denied the permit or license 
and the grounds for the denial. 

(iii) A description of all permit(s), li-
cense(s) or other legal requirements 
which have been satisfied or obtained, 
or which must still be satisfied or ob-
tained, before it can proceed with the 
proposed action. 

(iv) A copy of the permit or license 
denial. 

(v) A copy of the biological assess-
ment, if one was prepared. 

(vi) A copy of the biological opinion. 
(vii) A description of the consulta-

tion process carried out pursuant to 
section 7(a) of the Act, to the extent 
that such information is available to 
the applicant. 

(viii) A description of each alter-
native to the proposed action consid-
ered by the applicant, and to the ex-
tent that such information is available 
to the applicant, a description of each 
alternative to the proposed action con-
sidered by the Federal agency. 

(ix) A statement describing why the 
applicant’s proposed action cannot be 
altered or modified to avoid violating 
section 7(a)(2) of the Act. 

(x) A description of resources com-
mitted to the proposed action by the 
permit or license applicant subsequent 
to the initiation of consultation. 

(4) If the applicant is the Governor of 
a State in which the proposed agency 
action may occur: 

(i) A comprehensive description of 
the proposed agency action and if a li-
cense or permit denial is involved, a 
comprehensive description of the li-
cense or permit applicant’s proposed 
action. 

(ii) A description of the permit or li-
cense, if any, sought from the Federal 
agency, including a statement of who 
in that agency denied the permit or li-
cense and the grounds for the denial, to 
the extent that such information is 
available to the Governor. 

(iii) A description of all permit(s), li-
cense(s) or other legal requirements 
which have been satisfied or obtained, 
or which must still be satisfied or ob-
tained before the agency can proceed 
with the proposed action, to the extent 
that such information is available to 
the Governor. 

(iv) A copy of the biological assess-
ment, if one was prepared. 

(v) A copy of the biological opinion. 
(vi) A description of the consultation 

process carried out pursuant to section 
7(a) of the Act, to the extent that such 
information is available to the Gov-
ernor. 

(vii) A description of all alternatives 
considered by the Federal agency, by 
the licensing or permitting agency, and 
by the permit or license applicant, to 
the extent that such information is 
available to the Governor. 

(viii) A statement describing why the 
proposed agency action cannot be al-
tered or modified to avoid violating 
section 7(a)(2) of the Act. 

(ix) A description of resources com-
mitted to the proposed action subse-
quent to the initiation of consultation, 
to the extent that such information is 
available to the Governor. 

(5) Each applicant, whether a Federal 
agency, a permit or license applicant, 
or a Governor, must also submit the 
following: 

(i) A complete statement of the na-
ture and the extent of the benefits of 
the proposed action. 

(ii) A complete discussion of why the 
benefits of the proposed action clearly 
outweigh the benefits of each consid-
ered alternative course of action. 

(iii) A complete discussion of why 
none of the considered alternatives are 
reasonable and prudent. 

(iv) A complete statement explaining 
why the proposed action is in the pub-
lic interest. 

(v) A complete explanation of why 
the action is of regional or national 
significance. 
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(vi) A complete discussion of mitiga-
tion and enhancement measures pro-
posed to be undertaken if an exemption 
is granted. 

(6) When the exemption applicant is a 
license or permit applicant or a Gov-
ernor, a copy of the application shall 
be provided by the exemption applicant 
at the time the application is filed, to 
the Federal agency which denied the li-
cense or permit. 

(f) Review of the application by the Sec-
retary. (1) Upon receiving the applica-
tion, the Secretary shall review the 
contents thereof and consider whether 
the application complies with the re-
quirements set forth in paragraphs (c), 
(d) and (e) of this section. 

(2) The Secretary shall reject an ap-
plication within 10 days of receiving it 
if he determines that it does not com-
ply with paragraphs (c), (d) and (e) of 
this section. If the Secretary rejects an 
application because it does not contain 
the information required by paragraph 
(e) of this section, the applicant may 
resubmit a revised application so long 
as the applicant does so during the 90 
day period specified in paragraph (d) of 
this section. 

(3) If the Secretary finds that the ap-
plication meets the requirements of 
paragraphs (c), (d), and (e) of this sec-
tion, he will consider the application in 
accordance with part 452. 

(g) Notification of the Secretary of 
State. The Secretary will promptly 
transmit to the Secretary of State a 
copy of all applications submitted in 
accordance with § 451.02. 

(h) Public notification. Upon receipt of 
an application for exemption, the Sec-
retary shall promptly publish a notice 
in the FEDERAL REGISTER (1) announc-
ing that an application has been filed, 
(2) stating the applicant’s name, (3) 
briefly describing the proposed agency 
action and the result of the consulta-
tion process, (4) summarizing the infor-
mation contained in the application, 
(5) designating the place where copies 
of the application can be obtained and 
(6) specifying the name of the person to 
contact for further information. The 
Secretary will promptly notify each 
member of the Committee upon receipt 
of an application for exemption. 

(i) The information collection re-
quirements contained in part 451 do not 

require approval by the Office of Man-
agement and Budget under 44 U.S.C. 
3501 et seq., because it is anticipated 
there will be fewer than ten respond-
ents annually. 

§ 451.03 Endangered Species Com-
mittee. 

(a) Scope. This section contains provi-
sions governing the relationship be-
tween the Secretary and the Endan-
gered Species Committee. 

(b) Appointment of State member. (1) 
Upon receipt of an application for ex-
emption, the Secretary shall promptly 
notify the Governors of each affected 
State, if any, as determined by the Sec-
retary, and request the Governors to 
recommend individuals to be appointed 
to the Endangered Species Committee 
for consideration of the application. 
Written recommendations of these 
Governors must be received by the Sec-
retary within 10 days of receipt of noti-
fication. The Secretary will transmit 
the Governors’ recommendations to 
the President and will request that the 
President appoint a State resident to 
the Endangered Species Committee 
from each affected State within 30 days 
after the application for exemption was 
submitted. 

(2) When no State is affected, the 
Secretary will submit to the President 
a list of individuals with expertise rel-
evant to the application and will re-
quest the President to appoint, within 
30 days after the application for exemp-
tion was submitted, an individual to 
the Endangered Species Committee. 

PART 452—CONSIDERATION OF 
APPLICATION BY THE SECRETARY 

Sec. 
452.01 Purpose and scope. 
452.02 Definitions. 
452.03 Threshold review and determinations. 
452.04 Secretary’s report. 
452.05 Hearings. 
452.06 Parties and intervenors. 
452.07 Separation of functions and ex parte 

communications. 
452.08 Submission of Secretary’s report. 
452.09 Consolidated and joint proceedings. 

AUTHORITY: Endangered Species Act of 
1973, 16 U.S.C. 1531, et seq., as amended. 

SOURCE: 50 FR 8129, Feb. 28, 1985, unless 
otherwise noted. 
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§ 452.01 Purpose and scope. 
This part prescribes the procedures 

to be used by the Secretary when ex-
amining applications for exemption 
from section 7(a)(2) of the Endangered 
Species Act. 

§ 452.02 Definitions. 
Definitions applicable to this part 

are contained in 50 CFR 450.01. 

§ 452.03 Threshold review and deter-
minations. 

(a) Threshold determinations. Within 20 
days after receiving an exemption ap-
plication, or a longer time agreed upon 
between the exemption applicant and 
the Secretary, the Secretary shall con-
clude his review and determine: 

(1) Whether any required biological 
assessment was conducted; 

(2) To the extent determinable within 
the time period provided, whether the 
Federal agency and permit or license 
applicant, if any, have refrained from 
making any irreversible or irretriev-
able commitment of resources; and 

(3) Whether the Federal agency and 
permit or license applicant, if any, 
have carried out consultation respon-
sibilities in good faith and have made a 
reasonable and responsible effort to de-
velop and fairly consider modifications 
or reasonable and prudent alternatives 
to the proposed action which would not 
violate section 7(a)(2) of the Act. 

(b) Burden of proof. The exemption 
applicant has the burden of proving 
that the requirements of § 452.03(a) 
have been met. 

(c) Negative finding. If the Secretary 
makes a negative finding on any 
threshold determination, the Secretary 
shall deny the application and notify 
the exemption applicant in writing of 
his finding and grounds therefor. The 
exemption process shall terminate 
when the applicant receives such writ-
ten notice. The Secretary’s denial shall 
constitute final agency action for pur-
poses of judicial review under chapter 7 
of title 5 of the United States Code. 

(d) Positive finding. If the Secretary 
makes a positive finding on each of the 
threshold determinations, he shall no-
tify the exemption applicant in writing 
that the application qualifies for con-
sideration by the Endangered Species 
Committee. 

(e) Secretary of State opinion. The Sec-
retary shall terminate the exemption 
process immediately if the Secretary of 
State, pursuant to his obligations 
under section 7(i) of the Act, certifies 
in writing to the Committee that 
granting an exemption and carrying 
out the proposed action would violate 
an international treaty obligation or 
other international obligation of the 
United States. 

§ 452.04 Secretary’s report. 
(a) Contents of the report. If the Sec-

retary has made a positive finding on 
each of the threshold determinations, 
he shall proceed to gather information 
and prepare a report for the Endan-
gered Species Committee: 

(1) Discussing the availability of rea-
sonable and prudent alternatives to the 
proposed action; 

(2) Discussing the nature and extent 
of the benefits of the proposed action; 

(3) Discussing the nature and extent 
of the benefits of alternative courses of 
action consistent with conserving the 
species or the critical habitat; 

(4) Summarizing the evidence con-
cerning whether the proposed action is 
of national or regional significance; 

(5) Summarizing the evidence con-
cerning whether the proposed action is 
in the public interest; 

(6) Discussing appropriate and rea-
sonable mitigation and enhancement 
measures which should be considered 
by the Committee in granting an ex-
emption; and 

(7) Discussing whether the Federal 
agency and permit or license applicant, 
if any, have refrained from making any 
irreversible or irretrievable commit-
ment of resources. 

(b) Preparation of the report. The re-
port shall be prepared in accordance 
with procedures set out in § 452.05 and 
§ 452.09. 

§ 452.05 Hearings. 
(a) Hearings. (1) To develop the record 

for the report under § 452.04, the Sec-
retary, in consultation with the mem-
bers of the Committee, shall hold a 
hearing in accordance with 5 U.S.C. 554, 
555, and 556. 

(2) The Secretary shall designate an 
Administrative Law Judge to conduct 
the hearing. The Secretary shall assign 
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technical staff to assist the Adminis-
trative Law Judge. 

(3) When the Secretary designates 
the Administrative Law Judge, the 
Secretary may establish time periods 
for conducting the hearing and closing 
the record. 

(4) The Secretary may require the ap-
plicant to submit further discussions of 
the information required by 
§ 451.02(e)(5). This information will be 
made part of the record. 

(b) Prehearing conferences. (1) The Ad-
ministrative Law Judge may, on his 
own motion or the motion of a party or 
intervenor, hold a prehearing con-
ference to consider: 

(i) The possibility of obtaining stipu-
lations, admissions of fact or law and 
agreement to the introduction of docu-
ments; 

(ii) The limitation of the number of 
witnesses; 

(iii) Questions of law which may bear 
upon the course of the hearings; 

(iv) Prehearing motions, including 
motions for discovery; and 

(v) Any other matter which may aid 
in the disposition of the proceedings. 

(2) If time permits and if necessary to 
materially clarify the issues raised at 
the prehearing conference, the Admin-
istrative Law Judge shall issue a state-
ment of the actions taken at the con-
ference and the agreements made. Such 
statement shall control the subsequent 
course of the hearing unless modified 
for good cause by a subsequent state-
ment. 

(c) Notice of hearings. Hearings and 
prehearing conferences will be an-
nounced by a notice in the FEDERAL 
REGISTER stating: (1) The time, place 
and nature of the hearing or prehearing 
conference; and (2) the matters of fact 
and law to be considered. Such notices 
will ordinarily be published at least 15 
days before the scheduled hearings. 

(d) Conduct of hearings—(1) Admissi-
bility of evidence. Relevant, material, 
and reliable evidence shall be admit-
ted. Immaterial, irrelevant, unreliable, 
or unduly repetitious parts of an ad-
missible document may be segregated 
and excluded so far as practicable. 

(2) Motions, objections, rebuttal and 
cross-examination. Motions and objec-
tions may be filed with the Adminis-
trative Law Judge, rebuttal evidence 

may be submitted, and cross-examina-
tion may be conducted, as required for 
a full and true disclosure of the facts, 
by parties, witnesses under subpoena, 
and their respective counsel. 

(i) Objections. Objections to evidence 
shall be timely, and the party making 
them may be required to state briefly 
the grounds relied upon. 

(ii) Offers of proof. When an objection 
is sustained, the examining party may 
make a specific offer of proof and the 
Administrative Law Judge may receive 
the evidence in full. Such evidence, 
adequately marked for identification, 
shall be retained in the record for con-
sideration by any reviewing authority. 

(iii) Motions. Motions and petitions 
shall state the relief sought, the basis 
for relief and the authority relied upon. 
If made before or after the hearing 
itself, these matters shall be in writing 
and shall be filed and served on all par-
ties. If made at the hearing, they may 
be stated and responded to orally, but 
the Administrative Law Judge may re-
quire that they be reduced to writing. 
Oral argument on motions and dead-
lines by which to file responses to writ-
ten motions will be at the discretion of 
the Administrative Law Judge. 

(e) Applicant responsibility. In pro-
ceedings conducted pursuant to this 
section, the exemption applicant has 
the burden of going forward with evi-
dence concerning the criteria for ex-
emption. 

(f) Open meetings and record. All hear-
ings and all hearing records shall be 
open to the public. 

(g) Requests for information, subpoenas. 
(1) The Administrative Law Judge is 
authorized to exercise the authority of 
the Committee to request, subject to 
the Privacy Act of 1974, that any per-
son provide information necessary to 
enable the Committee to carry out its 
duties. Any Federal agency or the ex-
emption applicant shall furnish such 
information to the Administrative Law 
Judge. (2) The Administrative Law 
Judge may exercise the authority of 
the Committee to issue subpoenas for 
the attendance and testimony of wit-
nesses and the production of relevant 
papers, books, and documents. 
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(h) Information collection. The infor-
mation collection requirements con-
tained in § 452.05 do not require ap-
proval by the Office of Management 
and Budget under 44 U.S.C. 3501 et seq., 
because it is anticipated there will be 
fewer than ten respondents annually. 

§ 452.06 Parties and intervenors. 

(a) Parties. The parties shall consist 
of the exemption applicant, the Fed-
eral agency responsible for the agency 
action in question, the Service, and in-
tervenors whose motions to intervene 
have been granted. 

(b) Intervenors. (1) The Administra-
tive Law Judge shall provide an oppor-
tunity for intervention in the hearing. 
A motion to intervene must state the 
petitioner’s name and address, identify 
its representative, if any, set forth the 
interest of the petitioner in the pro-
ceeding and show that the petitioner’s 
participation would assist in the deter-
mination of the issues in question. 

(2) The Administrative Law Judge 
shall grant leave to intervene if he de-
termines that an intervenor’s partici-
pation would contribute to the fair de-
termination of issues. In making this 
determination, the Administrative Law 
Judge may consider whether an inter-
venor represents a point of view not 
adequately represented by a party or 
another intervenor. 

§ 452.07 Separation of functions and ex 
parte communications. 

(a) Separation of functions. (1) The Ad-
ministrative Law Judge and the tech-
nical staff shall not be responsible for 
or subject to the supervision or direc-
tion of any person who participated in 
the endangered species consultation at 
issue; 

(2) The Secretary shall not allow an 
agency employee or agent who partici-
pated in the endangered species con-
sultation at issue or a factually related 
matter to participate or advise in a de-
termination under this part except as a 
witness or counsel in public pro-
ceedings. 

(b) Ex parte communications. The pro-
visions of 5 U.S.C. 557(d) apply to the 
hearing and the preparation of the re-
port. 

§ 452.08 Submission of Secretary’s re-
port. 

(a) Upon closing of the record, the 
Administrative Law Judge shall certify 
the record and transmit it to the Sec-
retary for preparation of the Sec-
retary’s report which shall be based on 
the record. The Secretary may direct 
the Administrative Law Judge to re-
open the record and obtain additional 
information if he determines that such 
action is necessary. 

(b) The Secretary shall submit his re-
port and the record of the hearing to 
the Committee within 140 days after 
making his threshold determinations 
under § 452.03(a) or within such other 
period of time as is mutually agreeable 
to the applicant and the Secretary. 

§ 452.09 Consolidated and joint pro-
ceedings. 

(a) When the Secretary is considering 
two or more related exemption applica-
tions, the Secretary may consider 
them jointly and prepare a joint report 
if doing so would expedite or simplify 
consideration of the issues. 

(b) When the Secretaries of the Inte-
rior and Commerce are considering two 
or more related exemption applica-
tions, they may consider them jointly 
and prepare a joint report if doing so 
would expedite or simplify consider-
ation of the issues. 

PART 453—ENDANGERED SPECIES 
COMMITTEE 

Sec. 
453.01 Purpose. 
453.02 Definitions. 
453.03 Committee review and final deter-

minations. 
453.04 Committee information gathering. 
453.05 Committee meetings. 
453.06 Additional Committee powers. 

AUTHORITY: Endangered Species Act of 
1973, 16 U.S.C. 1531, et seq., as amended. 

SOURCE: 50 FR 8130, Feb. 28, 1985, unless 
otherwise noted. 

§ 453.01 Purpose. 
This part prescribes the procedures 

to be used by the Endangered Species 
Committee when examining applica-
tions for exemption from section 7(a)(2) 
of the Endangered Species Act of 1973, 
as amended. 
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§ 453.02 Definitions. 

Definitions applicable to this part 
are contained in 50 CFR 450.01. 

§ 453.03 Committee review and final 
determinations. 

(a) Final determinations. Within 30 
days of receiving the Secretary’s report 
and record, the Committee shall grant 
an exemption from the requirements of 
section 7(a)(2) of the Act for an agency 
action if, by a vote in which at least 
five of its members concur: 

(1) It determines that based on the 
report to the Secretary, the record of 
the hearing held under § 452.05, and on 
such other testimony or evidence as it 
may receive: 

(i) There are no reasonable and pru-
dent alternatives to the proposed ac-
tion; 

(ii) The benefits of such action clear-
ly outweigh the benefits of alternative 
courses of action consistent with con-
serving the species or its critical habi-
tat, and such action is in the public in-
terest; 

(iii) The action is of regional or na-
tional significance; and 

(iv) Neither the Federal agency con-
cerned nor the exemption applicant 
made any irreversible or irretrievable 
commitment of resources prohibited by 
section 7(d) of the Act; and, 

(2) It establishes such reasonable 
mitigation and enhancement measures, 
including, but not limited to, live prop-
agation, transplantation, and habitat 
acquisition and improvement, as are 
necessary and appropriate to minimize 
the adverse effects of the proposed ac-
tion upon the endangered species, 
threatened species, or critical habitat 
concerned. Any required mitigation 
and enhancement measures shall be 
carried out and paid for by the exemp-
tion applicant. 

(b) Decision and order. The Commit-
tee’s final determinations shall be doc-
umented in a written decision. If the 
Committee determines that an exemp-
tion should be granted, the Committee 
shall issue an order granting the ex-
emption and specifying required miti-
gation and enhancement measures. The 
Committee shall publish its decision 
and order in the FEDERAL REGISTER as 
soon as practicable. 

(c) Permanent exemptions. Under sec-
tion 7(h)(2) of the Act, an exemption 
granted by the Committee shall con-
stitute a permanent exemption with re-
spect to all endangered or threatened 
species for the purposes of completing 
such agency action— 

(1) Regardless of whether the species 
was identified in the biological assess-
ment, and 

(2) Only if a biological assessment 
has been conducted under section 7(c) 
of the Act with respect to such agency 
action. Notwithstanding the foregoing, 
an exemption shall not be permanent 
if— 

(i) The Secretary finds, based on the 
best scientific and commercial data 
available, that such exemption would 
result in the extinction of a species 
that was not the subject of consulta-
tion under section 7(a)(2) of the Act or 
was not identified in any biological as-
sessment conducted under section 7(c) 
of the Act, and 

(ii) The Committee determines with-
in 60 days after the date of the Sec-
retary’s finding that the exemption 
should not be permanent. 
If the Secretary makes a finding that 
the exemption would result in the ex-
tinction of a species, as specified 
above, the Committee shall meet with 
respect to the matter within 30 days 
after the date of the finding. During 
the 60 day period following the Sec-
retary’s determination, the holder of 
the exemption shall refrain from any 
action which would result in extinction 
of the species. 

(d) Finding by the Secretary of Defense. 
If the Secretary of Defense finds in 
writing that an exemption for the 
agency action is necessary for reasons 
of national security, the Committee 
shall grant the exemption notwith-
standing any other provision in this 
part. 

§ 453.04 Committee information gath-
ering. 

(a) Written submissions. When the 
Chairman or four Committee members 
decide that written submissions are 
necessary to enable the Committee to 
make its final determinations, the 
Chairman shall publish a notice in the 
FEDERAL REGISTER inviting written 
submissions from interested persons. 
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The notice shall include: (1) The ad-
dress to which such submissions are to 
be sent; (2) the deadline for such sub-
missions; and (3) a statement of the 
type of information needed. 

(b) Public hearing. (1) When the Chair-
man or four Committee members de-
cide that oral presentations are nec-
essary to enable the Committee to 
make its final determinations, a public 
hearing shall be held. 

(2) The public hearing shall be con-
ducted by (i) the Committee or (ii) a 
member of the Committee or other per-
son, designated by the Chairman or by 
four members of the Committee. 

(3) Notice. The Chairman shall publish 
in the FEDERAL REGISTER a general no-
tice of a public hearing, stating the 
time, place and nature of the public 
hearing. 

(4) Procedure. The public hearing 
shall be open to the public and con-
ducted in an informal manner. All in-
formation relevant to the Committee’s 
final determinations shall be admis-
sible, subject to the imposition of rea-
sonable time limitations on oral testi-
mony. 

(5) Transcript. Public hearings will be 
recorded verbatim and a transcript 
thereof will be available for public in-
spection. 

§ 453.05 Committee meetings. 
(a) The committee shall meet at the 

call of the Chairman or five of its 
members. 

(b) Five members of the Committee 
or their representatives shall con-
stitute a quorum for the transaction of 
any function of the Committee, except 
that in no case shall any representa-
tive be considered in determining the 

existence of a quorum for the trans-
action of a Committee function which 
involves a vote by the Committee on 
the Committee’s final determinations. 

(c) Only members of the Committee 
may cast votes. In no case shall any 
representative cast a vote on behalf of 
a member. 

(d) Committee members appointed 
from the affected States shall collec-
tively have one vote. They shall deter-
mine among themselves how it will be 
cast. 

(e) All meetings and records of the 
Committee shall be open to the public. 

(f) The Chairman shall publish a no-
tice of all Committee meetings in the 
FEDERAL REGISTER. The notice will or-
dinarily be published at least 15 days 
prior to the meeting. 

§ 453.06 Additional Committee powers. 

(a) Secure information. Subject to the 
Privacy Act, the Committee may se-
cure information directly from any 
Federal agency when necessary to en-
able it to carry out its duties. 

(b) Subpoenas. For the purpose of ob-
taining information necessary for the 
consideration of an application for an 
exemption, the Committee may issue 
subpoenas for the attendance and testi-
mony of witnesses and the production 
of relevant papers, books, and docu-
ments. 

(c) Rules and orders. The Committee 
may issue and amend such rules and 
orders as are necessary to carry out its 
duties. 

(d) Delegate authority. The Committee 
may delegate its authority under para-
graphs (a) and (b) of this section to any 
member. 
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